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1 Filed Jan 26 1949 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

No. 329-’49. 

Otis & Co., Cyrus S. Eaton and William B. Daley, 
Terminal Tower, Cleveland, Oliio, Plaintiffs , 


v. 

National Association of Securities Dealers, Inc., The 
Securities and Exchange Commission, Edmond M. 
Hanbahan, Bobert K. McConnaughey, Bichard B. 
McEnteke, Harry A. McDonald and Paul B. Bowen, 
Defendants. 

Complaint for Injunction and Declaratory Judgment. 

Plaintiffs by their attorneys, complaining of the de¬ 
fendants, allege that: 

L 

1. Plaintiff Otis & Co. is a corporation organized and 
existing under the laws of the State of Delaware and is 
one of the leading investment bankers of the United States 
with a long and outstanding record in the distribution of 
investment securities on a nationwide scale. Its principal 
offices are at 2000 Terminal Tower, Cleveland, Ohio. Plain¬ 
tiff William B. Daley is President of plaintiff Otis & Co., 
and plaintiff Cyrus S. Eaton is a principal stockholder 
thereof. 

2. Defendant Securities and Exchange Commission 
(hereafter referred to as “the SEC”) is a governmental 
agency created under Section 4 of the Securities Exchange 
Act of 1934,15 U. S. C., Sec. 78d (hereafter referred to as 
“the Act”). Its offices are at 425 Second Street, N. W., 
Washington, D. C. The individual defendants are indi¬ 
viduals found doing business and officially resident within 
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the District of Columbia at 425 Second Street, N. W., 

2 Washington, D. C., and are the members of the SEC. 

3. Under Section 15 of the Act no broker or dealer 
may make use of the mails or any instrumentality of inter¬ 
state commerce to effect any transaction in any security 
unless such broker or dealer is registered with the SEC as 
there provided. Plaintiff Otis & Co. is so registered. Un¬ 
der the Act registered brokers or dealers may be discip¬ 
lined for the reasons therein stated; such discipline may 
consist of suspension or revocation of such registration as 
broker or dealer, or suspension or expulsion from member¬ 
ship in defendant National Association of Securities Deal¬ 
ers, Inc., or both. Such suspension for an extended period, 
or revocation, or expulsion is the equivalent in the case of 
a large investment banking house such as Otis & Co. to 
complete destruction of its business. 

4. Defendant National Association of Securities Dealers, 
Inc. (hereafter referred to as NASD) is a Delaware cor¬ 
poration with its principal office and place of business at 
1625 K Street, N. W., Washington, D. C. It is a quasi- 
governmental agency composed of investment bankers and 
securities dealers and is the sole association registered as 
a national securities association under Section 15A of the 
Act (15 U. S. C. A. Sec. 78 o3). It makes and enforces rules 
regulating the conduct of securities dealers, and also has 
power to suspend or expel members under certain condi¬ 
tions. The rules provide for special agreements among 
members as to the conduct of the securities business and 
such rules are withdrawn by the Act from the condemna¬ 
tion of the anti-trust laws or other laws. The SEC has 
supervision over the rules of the NASD and over any dis¬ 
ciplinary action taken thereunder. It may change any rule 
or reverse any disciplinary action on its own motion. 

3 It has visitorial powers at any time to examine all 
documents, memoranda and correspondence of 

NASD in order to ascertain whether the activities of NASD 
are in the public interest or in compliance with the Act. 
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5. Plaintiff Otis & Co. is a member of NASD and the 
individual plaintiffs are registered representatives of Otis 
& Co. with the NASD. 

n. 

6. The jurisdiction of this Court arises under Section 
11-305 and 11-306 of the District of Columbia Code and 
under 28 U. S. C. Secs. 1651, 2201 and 2202. Jurisdiction is 
also based on Section 10 of the Administrative Procedure 
Act, 5 U. S. C. Sec. 1009. 

m. 

7. Kaiser-Frazer Corporation (hereafter referred to as 
“Kaiser-Frazer”) is a corporation organized and existing 
under the laws of the State of Nevada, engaged in the 
manufacture and sale of automobiles and parts thereof. 
Otis & Co. and others underwrote and sold the initial public 
issue of Kaiser-Frazer stock in 1945 and a second issue in 
1946. On February 3, 1948, Otis & Co. entered into a con¬ 
tract by which it agreed, subject to various conditions, ta 
participate in the underwriting of a third offering of stock 
by Kaiser-Frazer. On February 9, 1948, Otis & Co. ter¬ 
minated its commitment to purchase its portion of the stock 
because a number of the conditions of its contract were not 
fulfilled. 

8. Thereafter, on or about February 13, 1948, Kaiser- 
Frazer filed an action in the Supreme Court of the State 
of New York against Otis & Co. for alleged breach of the 
underwriting contract. This action was thereafter removed 
to the United States District Court for the Southern Dis¬ 
trict of New York, where it is presently pending. 

4 Damages in excess of $19,000,000 are being sought 
against Otis & Co. One of the major issues in this 
action is Kaiser-Frazer’s charge that Otis & Co., acting 
through Eaton, had caused one Masterson to file a stock¬ 
holder’s derivative suit on behalf of Kaiser-Frazer against 
the officers of that company and others to provide a basis 
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for Otis & Co.’s termination of the underwriting contract. 

9. At the suggestion of officials of Kaiser-Frazer the 
SEC commenced investigations of the third stock offering. 
On or about February 18,1948, the SEC issued an order for 
a private investigation into the circumstances of this offer¬ 
ing. Without following the usual procedure of terminating 
such investigation if no violation of law was found, or in¬ 
stituting adversary proceedings if a violation of law was 
disclosed, on or about March 23, 1948, the SEC issued an 
order for a so-called public investigation. In this, con¬ 
trary to the practice in all other such investigations, Otis 
& Co. was denied an opportunity to cross-examine witnesses 
or to adduce evidence in its own behalf, although it made 
various offers of proof each of which was rejected. The 
so-called public investigation was in other ways conducted 
so as to cause a maximum of injury to Otis & Co. 

10. In the course of the so-called public investigation the 
SEC sought to compel attorneys for plaintiff Eaton to tes¬ 
tify to confidential communications between the said attor¬ 
neys and said client, which they refused to do. Thereafter 
and on or about June 25,1948, the SEC instituted an action 
in this court against Harrison and Hull, two of said attor¬ 
neys, to compel such disclosure. Otis & Co. and Eaton in¬ 
tervened as parties. This action, entitled “Securities and 
Exchange Commission, Plaintiff v. Marvin C. Harrison and 
Allan Hull, defendants, #2617-48”, is hereafter referred 

to as “the SEC action.” 

5 11. The complaint in the SEC action alleged that 

the Commission had conducted an investigation into 
the circumstances surrounding the third offering of Kaiser- 
Frazer stock, that the defendants had declined to testify 
concerning their communications with Eaton on the ground 
of attorney-client privilege, that there is no privilege where 
there is a prima facie showing that the communications 
were made in connection with the perpetration of a fraud 
or other illegal act. and that the evidence in the record 
established a prima facie showing that Eaton had consulted 
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the defendants in connection with the perpetration of a 
fraud involving the filing of a collusive lawsuit, to wit, the 
Masterson suit. A copy of the Commission’s complaint in 
the SEC action is attached as Exhibit “A”. 

12. The SEC sought to obtain summarily the order to 
compel testimony sought by this complaint, but Judge 
Goldsborough permitted the defendants and intervenors in 
the SEC action to file such pleadings as they might deem 
appropriate. An answer and other pleadings were filed, 
and the matter came on to be heard before Judge Morris 
on July 19, 20 and 21,1948. At the conclusion of such hear¬ 
ing Judge Morris, over the objection of the SEC, allowed 
defendants and intervenors until August 31, 1948, to file 
their brief, when the matter would be taken under advise¬ 
ment. 

13. Despite the fact that the SEC was already investigat¬ 
ing Otis & Co.’s actions in connection with the third Kaiser- 
Frazer stock offering, NASD commenced its own investiga¬ 
tion into the same subject. In the course of that investiga¬ 
tion, Otis & Co. was asked to submit reports in writing on 
various matters, which it did by documents dated March 
2, April 1 and May 5, 1948. NASD made no further re¬ 
quests for reports from Otis & Co. until after the comple¬ 
tion of the hearing before Judge Morris. On August 

6 6, 1948, while defendants’ brief in the SEC action 

was being prepared, NASD demanded that plaintiffs 
submit a further report to it. The alleged purpose of 
NASD was to facilitate its own investigation. The actual 
purpose was to secure for the Commission the same infor¬ 
mation said Commission was seeking in the SEC action and 
thus to interfere with and nullify that defense in that ac¬ 
tion. The information demanded of plaintiffs was “the 
substance of all conversations between said Eaton and Mar¬ 
vin C. Harrison and Robert Bulkley between February 4, 
1948 and February 9, 1948, inclusive, which directly or in¬ 
directly concerned Kaiser-Frazer.” Harrison was one of 
the defendants in the SEC action and Bulkley was another 


7 


attorney for plaintiff Eaton who had declined to testify be¬ 
fore the SEC in violation of the attorney-client relation¬ 
ship. Under the rules of the NASD said information would 
immediately have been available to the SEC, thus destroy¬ 
ing the defense of privilege which Judge Morris had under 
consideration in the SEC action. 

14. Together with its said demand and as justification 
therefor, NASD sent to plaintiffs a so-called “Summary 
Statement” of purported evidence allegedly “available” to 
NASD, which “Summary Statement”, a copy whereof is 
hereto attached marked Exhibit “B”, is merely a summary 
and paraphrase of the complaint and supporting papers in 
the SEC action. 

15. In response to NASD’s demand for the aforesaid 
communications, Otis & Co. by letter of its counsel dated 
August 13,1948, declined to furnish the information on the 
grounds that the NASD lacked authority to require such 
disclosure and on the further ground that the question 
whether these communications had to be disclosed was at 
the very moment pending in this Court in the SEC action. 

Said letter further requested the withdrawal of the 
7 “Summary Statement” on the ground that the con¬ 
clusions there expressed were false and injurious. 
A copy of said letter is annexed hereto as Exhibit “C”. 

16. In the meantime, and on or about August 11, 1948, 
the SEC instituted a further proceeding against plaintiff 
Otis & Co. by an order and notice a copy of which is hereto 
annexed marked Exhibit “ D ”. The principal charge there¬ 
in was that the SEC had evidence which if true tended to 
show that Otis & Co. had caused the Masterson suit to be 
filed for the purpose of evading its obligations under its 
agreement with Kaiser-Frazer. The stated purpose of the 
proceeding was to determine whether the registration of 
Otis & Co. as a broker and dealer should be suspended or 
revoked, and whether Otis & Co. should be suspended or 
expelled from membership in the NASD. ' 
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17. In aid of this proceeding by the Commission, on Au¬ 
gust 19, 1948, NASD served upon plaintiffs a complaint 
charging that they had violated Section 5 of Article IV of 
NASD’s “Rules of Fair Practice” by failing to furnish 
the privileged commuincations demanded. Answer to this 
complaint was required on or before September 2, 1948. 
Plaintiffs called the attention of NASD to the fact that its 
proceeding if successful would nullify Judge Morris’ de¬ 
cision if he held against the SEC, in that it would give 
information to SEC, access to which might be denied by 
Judge Morris. Plaintiffs requested an extension of time, 
which was summarily refused by NASD. 

18. After such refusal to grant an extension of time to 
protect the jurisdiction of Judge Morris, Otis & Co., Eaton 
and his attorneys, Harrison and Hull, immediately filed in 
that action a motion to make NASD a party to the action 
and for an injunction to restrain NASD from proceeding 
further with its coercive attempt to compel disclosure of 

these communications pending the decision of Judge 
8 Morris. A copy of this motion is attached hereto and 

marked Exhibit “E”. A temporary restraining or¬ 
der was granted by Judge Keech after argument on Sep¬ 
tember 2, 1948, a copy of which is annexed and marked 
Exhibit “F”. Thereafter, the final hearing on the motion 
for injunction was had before Judge Letts. NASD argued, 
through its own counsel and counsel for the SEC, (1) that 
the issue pending before Judge Morris in the SEC action 
was not the same as the issue before NASD in its disciplin¬ 
ary action—that the realtionship between NASD and its 
members required compliance with a demand to produce 
the communications demanded notwithstanding a ruling 
by this Court that they could not be produced on subpoena; 
(2) that if any member of NASD refused to furnish re¬ 
quired information on the ground of privilege, it could 
nevertheless be suspended or expelled; and (3) that if there 
was any error in the proceedings of NASD, it should be 
corrected on appeal and not by the injunctive process. 
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19. After full hearing and consideration of these issues, 
Judge Letts resolved them all against NASD and issued the 
injunction prayed for, a copy of which is attached hereto 
marked Exhibit “G”. In support of his injunction, Judge 
Letts made findings of fact and conclusions of law, a copy 
of which is attached hereto and marked Exhibit “H”, and 
an informal memorandum, a copy of which is hereto at¬ 
tached marked Exhibit “I”. The NASD served a notice 
of appeal from this order but failed to take any steps to 
prosecute the appeal, and a motion has been filed to dismiss 
the appeal for such failure to prosecute. 

20. At the same time Judge Letts granted a separtae mo¬ 
tion for an injunction against the SEC restraining it from 
proceeding with the order and notice of August 11, 1948, 

on the ground that the matters and issues under con- 
9 sideration by Judge Morris would arise in the pro¬ 
ceedings ordered by the SEC. 

21. On October 18,1948, Judge Morris filed an opinion on 
the issues in the SEC action, which opinion was subse¬ 
quently designated as the Court’s findings of fact and con¬ 
clusions of law therein, a copy of which is hereto annexed 
as Exhibit “J”. On October 28, 1948, Judge Morris en¬ 
tered judgment pursuant thereto, copy of which judgment 
is hereto attached marked Exhibit “K”. 

22. Said judgment denied the relief prayed for by the 
SEC in its complaint and refused to compel disclosure of 
the communications upon the ground that the evidence sub¬ 
mitted by the Commission in support thereof, to wit, the 
record of its public investigation, did not make a prima 
facie showing that the Masterson suit was inspired, as had 
been claimed by the Commission. No appeal was taken 
from said judgment and the time to appeal has expired. 

23. Said judgment further established that the allega¬ 
tions in the Summary Statement of the NASD that it had 
“reasonable grounds” to believe that Otis & Co. or Eaton 
had inspired the Masterson suit and consulted the said at¬ 
torneys to that end, which statements were based upon the 
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same record, were false and injurious, and constituted an 
irreparable injury to Otis & Co. 

24. On October 28,1948, the same day that Judge Morris 
in the SEC action entered his final judgment, the Commis¬ 
sion ordered a hearing to commence on November 15 in the 
enforcement proceeding against Otis & Co. begun by its 
order of August 11, 1948 (referred to in paragraph 16 of 
this complaint) but enjoined pending Judge Morris’ deci¬ 
sion, thus treating the District Court’s findings as a virtual 
nullity. 

10 25. Thereupon, on November 10, 1948, Otis & Co. 

filed a complaint in the District Court (No. 4613-48) 
praying for an injunction against the SEC from prose¬ 
cuting Otis & Co. for its alleged instigation of the Master- 
son suit on the ground that the issue of fact involved had 
become res judicata by virtue of Judge Morris’ opinion. 
On November 12, 1948, Judge Morris before whom the 
case was heard denied the injunction and dismissed the 
complaint. An appeal was taken, and, on the same day 
that Judge Morris dismissed the complaint, the United 
States Court of Appeals for the District of Columbia en¬ 
tered a stay to protect its jurisdiction, enjoining the SEC 
from further proceedings in its investigation of the in¬ 
stigation of the Masterson suit. This appeal has been 
argued and is now pending decision. 

26. On the same day that action by the SEC was stayed 
by the Court of Appeals (November 12, 1948) NASD re¬ 
newed its attempt to relitigate the same issue without 
awaiting the decision of the Court of Appeals. In viola¬ 
tion of the ruling of Judge Morris, in disregard of the 
decision of Judge Letts holding it to be a privy of the 
SEC, and in violation of the stay granted by the Court 
of Appeals, NASD served upon Otis & Co. a so-called 
second notice of its complaint together with a copy of a 
letter from its counsel dated November 1, 1948, a copy of 
which is hereto attached and marked Exhibit “L”. In 
this letter it was claimed that the NASD had the right to 
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demand disclosure of privileged communications between 
attorney and client regardless of the decision of Judge 
Morris although the identical claim had been overruled 
when asserted before Judge Letts. 

27. In response to this second notice counsel for plain¬ 
tiffs by letters dated November 18, 1948, and November 
26, 1948, copies of which are hereto attached marked Ex¬ 
hibits “M” and “N”, moved that the complaint be 

11 dismissed and the proceeding discontinued. The mo¬ 
tion was denied and the plaintiffs herein were sum¬ 
marily directed on January 14, 1949, to disclose the con¬ 
fidential communications between attorney and client or 
to be suspended for a period of two years. 

28. The situation at the time of the NASD order above 
referred to was as follows: (a) Judge Letts has held that 
the NASD may not compel the disclosure of these confi¬ 
dential communications if such disclosure conflicts with 
the jurisdiction of Judge Morris to prevent that disclos¬ 
ure; (b) There is a decision by Judge Morris holding that 
there is no showing of fraud against Otis & Co. and there¬ 
fore disclosure of these privileged communications must 
be denied to the SEC; (c) In addition, the SEC has been 
enjoined by the U. S. Court of Appeals from prosecuting 
a hearing involving the alleged subject matter of these 
communications. By its order, the NASD is now attemp¬ 
ting to force the disclosure of these privileged communi¬ 
cations and, if successful, will furnish to the SEC the 
information which has been denied the Commission by 
the order of Judge Morris and denied to the NASD by 
the order of Judge Letts in a decision which overruled 
the NASD on all the issues which its order now attempts 
to relitigate. 

IV. 

29. The purpose of said decision of January 14, 1949 
(and its effect, unless the relief prayed for herein is 
granted) is to force disclosure to the SEC of the same 
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confidential communications which Judge Morris held the 
SEC had no right to obtain. Such coercion is a serious 
interference with the jurisdiction and judgment of this 
Court, and an endeavor to overrule and set aside the de¬ 
cisions of Judge Morris and Judge Letts. The relations 
between the SEC and the NASD are such that they 
12 are in privity and equally bound by the decisions 
of Judge Morris and Judge Letts and in addition 
the NASD was made a party to the SEC action and is 
bound by the result thereof. Such coercion is also a se¬ 
rious interference with the jurisdiction of the U. S. Court 
of Appeals. 

30. The SEC is empowered and required to prevent the 
NASD from pursuing its illegal and oppressive course with 
respect to plaintiff’s. Not only has it failed to exercise 
such powers, but on the contrary it has acted in concert 
with the NASD in its endeavor to frustrate the decisions 
of this Court, to interfere with the defense of the action 
brought against Otis & Co. by Kaiser-Frazer, and to sub¬ 
ject plaintiffs to irreparable injury to their credit and 
good-will by circulating concerning them the statement 
that they have been guilty of misconduct and have been 
disciplined therefor. Plaintiff’s ability to conduct their 
business will be seriously and irreparably impaired while 
the decision of NASD is outstanding and until it is an¬ 
nulled. 

31. By reason of the facts herein alleged the SEC can¬ 
not act impartially in reviewing the decision of the NASD 
and it would be unjust and inequitable to require the plain¬ 
tiffs to resort to such a tribunal. The SEC is bound by 
the decision of Judge Morris to declare that there is no 
prima facie case of fraud which justifies the disclosure of 
these communications. The SEC is also bound by the 
order of the United States Court of Appeals not to pursue 
the subject matter to which these communications relate. 
In permitting the NASD to pursue this subject matter and 
to attempt to obtain for the SEC the communications 
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which have been denied the Commission by Judge Morris 
it is causing an irreparable injury to plaintiffs. Plaintiffs 
do not have any tribunal by which adequate and 
13 impartial relief can be afforded to them other than 
this Court. 

32. Plaintiffs have no adequate remedy at law. 

Wherefore Plaintiffs Demand: 

(1) That the SEC and the NASD be enjoined during 
the pendency of this action and permanently from taking 
any action to compel the disclosure of confidential commu¬ 
nications between plaintiffs and any of their attorneys and 
from making or enforcing any order or taking any steps 
whatever against plaintiffs for failure to disclose such 
communications. 

(2) That defendants be required pending the determi¬ 
nation of this action and permanently to vacate the de¬ 
cision of January 14, 1949, and to cease and desist from 
any proceeding in furtherance thereof. 

(3) That plaintiffs have such other and further relief 
as may be just. 

Joseph L. Weiner, 

52 Wall Street, 

New York, New York. 

Arnold, Fortas & Porter, 

1200 - 18th Street, N. W. 
Washington, D. C. 

By Thurman Arnold, 

Attorneys for Plaintiffs. 
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14 Filed Jan 26 1949 

Exhibit A 

IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

No. 2617-48 

Securities and Exchange Commission, Plaintiff, 

v. 

Marvin C. Harrison and Alt an Hull, Defendants 

Complaint. 

The Securities and Exchange Commission (hereinafter 
referred to as “the Commission”) applies to this Honor¬ 
able Court, pursuant to Section 21 (c) of the Securities 
Exchange Act of 1934 (15 U. S. C. § 78u (c), for an order 
requiring the defendants to appear before a duly desig¬ 
nated officer of the Commission and give testimony con¬ 
cerning the matters referred to in subpoenas duces tecum 
and ad testificandum issued by such an officer, and re¬ 
spectfully represents as follows: 

1. Jurisdiction is conferred upon this court by Section 
21 (c) of the Securities Exchange Act of 1934 (15 U. S. C. 
§ 78u (c)). 

2. Both defendants are attomeys-at-law practicing in 
Cleveland, Ohio. 

3. On March 23,1948, the Commission, pursuant to Sec¬ 
tion 21 (a) of the Securities Exchange Act of 1934 (15 
U. S. C. § 78u (a)) and Section 20 (a) of the Securities 
Act of 1933 (15 U. S. C. § 78t (a)), ordered that a public 
investigation be made in connection with an offering of the 
common stock of Kaiser-Frazer Corporation. (A copy of 
the said order is attached as Appendix 1 to the affidavit 
of Anthon H. Lund which is filed herewith.) The order, 
after reciting in paragraph II thereof that members of 
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the Commission’s staff have reported certain information 
to the Commission, specifies in paragraph III as follows: 

“The Commission, having considered the aforesaid re¬ 
port, deems it necessary and appropriate that an investi¬ 
gation be made for the purpose of (1) determining whether 
any person, in connection with the matters set forth in 
paragraph II, has violated or is about to violate Section 
9(a)(4), 10(a), 10(b) and 15(c)(1) of the Securities Ex¬ 
change Act of 1934, Rules X-10A-1, X-10B-5 and X-15-C1-2 
thereunder and Section 5 (a) of the Securities Act of 1933, 
and (2) aiding in (a) the enforcement of the Securities 
Exchange Act of 1934, (b) the prescribing of rules and 
regulations thereunder, and (c) securing information to 
serve as a basis for recommending further legislation con¬ 
cerning the matters to which that Act relates.” 

In paragraph IV of the order, the Commission, pursuant 
to Section 21 (b) of the Securities Exchange Act of 1934 
(15 U. S. C. § 78u (b)) and Section 19 (b) of the Securities 
Act of 1933 (15 U. S. C. § 77s (b)), appointed certain of¬ 
ficers, including Milton P. Kroll, for the purpose of con¬ 
ducting the investigation, and designated the said Milton 
P. Kroll as the officer to preside at the investigation. 

4. Acting pursuant to the authority contained in the 
said order of March 23,1948, the presiding officer, on April 
28, 1948, issued subpoenas duces tecum and ad testifican¬ 
dum, to the defendants requiring them to appear before 
him at 10:00 o’clock A. M. on May 5, 1948, at Room 861, 

Federal Building, Detroit, Michigan, and at that 
15 time and place to testify in the matter of the above- 
mentioned investigation. Service of the said sub¬ 
poenas was made on the defendants by registered mail 
and they appeared pursuant thereto. (Copies of the said 
subpoenas are attached as Appendixes 8 and 9 to the Lund 
affidavit.) 

5. The defendants appeared at the time and place des¬ 
ignated in the said subpoenas and gave certain testimony 
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under oath, but declined to answer certain questions on 
the claim of the attorney-client privilege. When asked 
to name the client or clients on behalf of whom the privi¬ 
lege was claimed, both defendants declined to answer. 
When directed to answer by the presiding officer on the 
ground that disclosure of the name of an alleged client 
without more is not a privileged communication between 
attorney and client, both defendants again declined to 
answer unless required to do so by court order. Accord¬ 
ingly, the defendants were summoned into the United 
States District Court for the Eastern District of Michigan, 
Southern Division, and under court compulsion appeared 
again before officers of the Commission and identified their 
client as Cyrus S. Eaton, who with his family is the ma¬ 
jority stockholder of Otis & Company, which was one of 
the underwriters of the Kaiser-Frazer Corporation stock 
offering being investigated. 

6. The defendants, having been excused by the presiding 
officer subject to recall, were subsequently subpoenaed to 
appear again before him in the Washington offices of the 
Commission, Room 102, at 10:00 o’clock A. M., June 3, 
1948. (Copies of these subpoenas are attached as Appen¬ 
dixes 10 and 11 to the Lund affidavit.) 

7. The defendants appeared at the time and place des¬ 
ignated and gave certain additional testimony under oath, 
but again declined to answer certain questions on the claim 
of attorney-client privilege. One of the issues which has 
been raised in the pending investigation by the Commission 
is whether the defendants’ client, Cyrus S. Eaton, inspired 
the filing of a collusive lawsuit by one James F. Masterson 
on February 9,1948, in the Circuit Court of Wayne County, 
Michigan, against Kaiser-Frazer Corporation, its officers 
and directors, Graham-Paige Motor Company (a large 
stockholder of Kaiser-Frazer), and the underwriting firms 
of Otis & Company, First California Corporation and Al¬ 
len & Company. This lawsuit sought an accounting and 
a permanent injunction against the pending distribution 
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of Kaiser-Frazer Corporation’s common stock which is 
the subject of the Commission’s investigation- It was a 
condition precedent of an underwriting contract entered 
into between Kaiser-Frazer Corporation and the three un¬ 
derwriters on February 3,1948, that no material legal pro¬ 
ceedings be pending against Kaiser-Frazer Corporation 
as of February 9, 1948, the settlement date. Pursuant to 
this provision of the contract Otis & Company refused to 
perform, allegedly because of the filing of the Masterson 
suit. The questions which the defendants declined to an¬ 
swer related, among other things, to communications be¬ 
tween Eaton and the defendants and work performed by 
them on his behalf in connection with the said Masterson 
suit. The Commission had considered the nature of the 
questions being asked, and had instructed the presiding 
officer to direct the defendants to answer on the ground 
that there is no privilege where there is a prima facie 
showing that the communications were made in connection 
with the perpetration of a fraud or other illegal act, and 
that the evidence in the record established a prima facie 
showing that the defendants’ client had consulted them 
in connection with the perpetration of a fraud involving 
the filing of a collusive lawsuit. The presiding officer so 
stated in ruling on the claim of privilege. Both defen¬ 
dants again declined to answer unless required to do so 
by court order. (The evidence in the record which estab¬ 
lishes the prima facie showing of fraud is set forth in the 
Lund affidavit.) 

8. The answers to the said questions are deemed to be 
material to the Commission’s investigation. 

16 9. The failure of the defendants to answer the said 

questions has impeded and continues to impede the 
progress of the investigation. The subject matter of the 
investigation is such that the Commission deems it neces¬ 
sary in the public interest that the investigation proceed 
with the greatest possible dispatch. 
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Wherefore, the Commission prays: 

A. That an order to show cause pursuant to Rule 81 (a) 
(3) of the Federal Rules of Civil Procedure directing the 
defendants to appear before this court upon a day certain 
to be fixed in the order and show cause, if any there be, 
why an order should not issue herein requiring the defen¬ 
dants to appear before the Commission or an officer duly 
designated by the Commission, at such time and place as 
such duly designated officer may order, then and there to 
answer the said questions concerning the conversations be¬ 
tween the defendants and their client, Cyrus S. Eaton, and 
their activities in his behalf relating to the subject matter 
of this investigation, and any other questions material to 
the investigation which are not the subject of the constitu¬ 
tional privilege against self-incrimination. 

B. That upon return of the order to show cause, an order 
be entered herein requiring the defendants so to appear 
and testify. 

C. That the plaintiff have such other and further relief 
as this court may deem necessary and appropriate. 

D. That the court specially appoint Frank D. Emerson 
and Warren E. Blair, Attorneys, Securities and Exchange 
Commission, Cleveland Regional Office, for the purpose of 
serving upon each of the defendants a copy of the order to 
show cause and a copy of the complaint filed in this case. 

Louis Loss, 

Chief Counsel Division of 
Trading and Exchanges 
Edward H. Cashiox, 

Chief Counsel Division of 
Corporation Finance 
E. Russell Kelly 
Charles J. Odenweller, Jr. 
Attorneys for Securities 
and Exchange Commission 
425 Second Street, N. W. 
Washington 25, D. C. 
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17 Filed Jan 26 1949 

Exhibit “B” 

Summary Statement. 

Regarding Termination of the Purchase Contract with 
Kaiser-Frazer Corporation on February 9, 1948. 


On the basis of evidence available to the District Busi¬ 
ness Conduct Committee for District No. 10, National Asso¬ 
ciation of Securities Dealers, Inc., the Committee has rea¬ 
sonable grounds to believe: 

1. That Otis & Co. is a member of the Association, hav¬ 
ing its principal office in Cleveland, Ohio, within said Dis¬ 
trict No. 10, and is a corporation, the stock of which is 
owned by Cyrus S. Eaton and William R. Daley and their 
families; that Eaton directly or indirectly owns or controls 
the major stock interest in Otis & Co., and is also one of 
its registered representatives; and that Daley is President 
and also a registered representative of Otis & Co. 

2. That on February 3, 1948, at or about 5:30 P. M., a 
contract (herein referred to as the “purchase contract’’) 
was signed by Kaiser-Frazer Corporation, as the proposed 
issuer of shares of common stock, and by Otis & Co., First 
California Corporation and Allen & Company, as the pro¬ 
posed purchasers and underwriters of such shares. Sub¬ 
ject to the terms and conditions of the purchase contract 
the underwriters agreed to purchase 900,000 shares from 
Kaiser-Frazer Corporation at $11.50 per share and were 
given an option to purchase 600,000 additional shares at 
$11.60 per share; the closing to take place on Monday, 
February 9,1948, at Cleveland. 

3. That as of 5:30 P. M. on the same day, February 3, 
1948, a registration statement previously filed by Kaiser- 
Frazer Corporation, with respect to the proposed public 
sale of such shares, became effective under the Securities 
Act of 1933, and the underwriters proceeded with the pub- 
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lie offering of the shares that night and the following 
morning. 

4 . That the offering was not successful and was termi¬ 
nated for that reason by Otis & Co. and First California 
Corporation, representatives of the underwriters, shortly 
after noon on Wednesday, February 4,1948. 

5. That after termination of the offering, during the 
evening of that day, Eaton informed Kaiser-Frazer Cor¬ 
poration officials that Otis & Co. would not go through with 
the purchase of shares under the purchase contract, and 
that in fact Otis & Co. was financially unable to do 

so. 

18 6. That on February 4 and 5, 1948, Eaton stated 

that he would have the purchase contract examined 
thoroughly and, in substance, that he would find some loop¬ 
hole that would let Otis & Co. out of any obligation to pur¬ 
chase the shares. 

7. That under the provisions of the purchase contract 
the underwriters’ obligations to purchase and pay for the 
shares were subject to the following conditions, among 
others: 

(a) that at or prior to the Closing Date (February 9, 
1948) the underwriters, including Otis & Co., shall have 
received an opinion from Willkie, Owen, Farr, Gallagher & 
Walton, counsel for Kaiser-Frazer Corporation, to the ef¬ 
fect (among other things) that except as set forth in the 
Prospectus there were not, to the knowledge of such coun¬ 
sel, any material pending legal proceedings required to be 
set forth in the Prospectus, to which Kaiser-Frazer Cor¬ 
poration was a party or of which its property was a sub¬ 
ject ; 

(b) that at or prior to the Closing Date, the under¬ 
writers, including Otis & Co., shall have received from 
counsel for the underwriters a favorable opinion to the 
effect that the aforesaid opinion of counsel for Kaiser- 
Frazer Corporation was in form and substance satisfac¬ 
tory to counsel for the underwriters; 
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(c) that at the Closing Date the underwriters shall have 
received a certificate, dated as of the Closing Date, signed 
by officers of Kaiser-Frazer Corporation, to the effect 
(among other things) that no suits were pending or to 
their knowledge threatened against Kaiser-Frazer Corpo¬ 
ration or any subsidiary which affected any substantial 
portion of their respective properties or substantially af¬ 
fected their respective businesses except as set forth in the 
registration statement. 

8. That each of the underwriters had its own counsel, 
counsel for Otis & Co. having been Jones, Day, Cockley & 
Reavis, of Cleveland, who had actively participated in the 
preparation of the registration statement since the end of 
December, 1947. 

9. That following the termination of the offering on Feb¬ 
ruary 4, 1948, Eaton consulted said counsel for Otis & Co. 
and before the Closing Date was advised that, so far as 
they knew, there existed no legitimate grounds on which 
the underwriters were released from their obligation to 
purchase the shares under the purchase contract; and that 
Eaton further discussed with said counsel the liability that 
Otis & Co. might be subject to if it failed to purchase its 
portion of the shares under the purchase contract. 

10. That on Monday, February 9, 1948, representatives 
of said counsel went to the closing under instructions from 
Otis & Co. to make a thorough examination of the matter 
and, if they found everything in order, to report to Otis 
& Co. and receive its final decision before effecting a 

closing. 

19 11. That after discussions lasting more than two 

hours at the closing there was an adjournment for 
lunch, during which said counsel learned that a suit had 
been filed against Kaiser-Frazer Corporation and others 
at or about 10 o’clock that morning in the Circuit Court of 
Wayne County, Michigan, on behalf of James F. Master- 
son, Esquire, of Philadelphia, plaintiff. Said suit will be 
referred to herein as the “Masterson suit” and the plain¬ 
tiff, who is a Philadelphia attorney, as “Masterson”. 
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12. That prior to learning of the Masterson suit all coun¬ 
sel for the underwriters, including the aforesaid counsel 
for Otis & Co., had prepared favorable opinions to the ef¬ 
fect that Kaiser-Frazer Corporation had met the condi¬ 
tions of the purchase contract, including the conditions de¬ 
scribed in paragraph 7 above; but after extended discus¬ 
sions and after reading the complaint in the Masterson 
suit, counsel for both Otis & Co. and First California Cor¬ 
poration changed their opinions to unfavorable ones, as¬ 
signing the pendency of the Masterson suit as the reason 
for such change. 

13. That the delivery of the unfavorable opinions took 
place in the evening of Monday, February 9,1948, and was 
followed shortly by delivery of a notice by Otis & Co. and 
First California Corporation, as representatives of the un¬ 
derwriters, to representatives of Kaiser-Frazer Corpora¬ 
tion present at the meeting, stating that the purchase con¬ 
tract was terminated. 

14. That before rendering their unfavorable opinion, 
said counsel for Otis & Company requested and received a 
statement from Otis & Co., which reads as follows: 

“ Jones, Day, Cockley & Reavis, 

Union Commerce Building 
Cleveland, Ohio 

Gentlemen: 

This is to advise you that we had no knowledge of the 
litigation commenced by James F. Masterson against 
Kaiser-Frazer Corporation and others in the Circuit Court 
at Detroit, Michigan, until it was called to our attention by 
the press, and that neither Otis & Co. nor anyone con¬ 
nected with Otis & Co. had any part in promoting or spon¬ 
soring this litigation. 

Very truly yours, 

Otis & Co. 

By: /s/ Wm. R. Dauby 
Wm. R. Daley” 
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15. That notwithstanding such statement, there is other 
evidence which (together with the foregoing) leads the 
Committee to infer that Eaton may well have taken steps, 
designed to cause the timely filing of litigation against 
Kaiser-Frazer Corporation, for the purpose of fur- 
20 nishing grounds for terminating the purchase con¬ 
tract by the underwriters, viz.: 

A. At about the time Eaton was stating that Otis & Co. 
would not go through with the purchase and that he would 
find a way out of the purchase contract, and on February 5, 
1948, at 1:00 P. M., Eaton in New York called Marvin C. 
Harrison, Esquire, member of the Cleveland law firm of 
Harrison, Thomas, Spangenberg & Hull, and retained him 
for the first time in reference to some Kaiser-Frazer 
matter; 

B. Harrison was acquainted with David V. Martin, Es¬ 
quire, Detroit attorney, who later filed the Master suit as 
Master son’s attorney, and Harrison talked with him and 
with Eaton on the telephone several times (as set forth 
below) between the aforesaid call from Eaton and the filing 
of the suit; 

C. During the same period Eaton talked on the telephone 
with Robert J. Bulkley, Esquire, Cleveland attorney, who 
sometimes represented Otis & Co. and who was acquainted 
with Masterson, and Bulkley talked on the telephone with 
Masterson (as set forth below); 

D. Masterson and Martin had not been previously ac¬ 
quainted with each other; 

E. During the same period Harrison talked with Abra¬ 
ham J. Pomerantz, Esquire, a New York attorney, who 
later talked with counsel for Kaiser-Frazer Corporation 
telling them of the substance of his conversations with 
Harrison; 

F. The testimony of two attorneys for Kaiser-Frazer 
Corporation is to the effect that Pomerantz said he had 
been asked by Harrison if he (Pomerantz) would be in¬ 
terested in starting an action against Kaiser-Frazer Cor- 
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poration on or before February 9,1948, with a view toward 
stopping the consummation of the stock sale; 

G. Between February 5 and 8, 1948, Harrison asked 
Allan Hull, his law partner, to go from Cleveland to Detroit 
so as to check the court records there on Monday morning, 
February 9, and ascertain whether a suit was or would 
that morning, be filed there involving Kaiser-Frazer Cor¬ 
poration ; 

H. Hull took the night train from Cleveland on Sunday, 
February 8, 1948, went next morning to the clerk’s office 
in the County Courthouse, eventually found that the Mas- 
terson suit was filed that morning, asked news reporters 
whether the news tickers would carry the story soon, and 
tried to reach Harrison by telephoning to his home in 

Cleveland; 

21 I. Hull testified that he understood from Harrison 
that Eaton was the client on whose half he did the 
foregoing, and that he (Hull) understood what effect the 
suit would be likely to have on the Kaiser-Frazer stock 
sale; 

J. Harrison and Hull testified that they did not know the 
principal office of Kaiser-Frazer Corporation in Michigan 
was in Willow Run, Washtenaw County (the seat of which 
is Ann Arbor), rather than in Wayne County (the seat of 
which is Detroit) where Hull found the suit; but, as indi¬ 
cated, Harrison had previously talked on the telephone 
with Martin, the Detroit attorney who actually filed the 
Masterson suit in Detroit. 

K. In the period February 5 to 9, 1948, the following 
are some of the long distance telephone calls which took 
place (local calls not recorded): 

February 5. Bulkley (Cleveland) to Eaton (New York) 
at 9:54 A. M.; Eaton (New York) to Harrison (Cleveland) 
at 1:00 P. M.; Harrison (Cleveland) to Martin (Detroit) 
at 4:33 P. M.; and Harrison (Cleveland) to Eaton (New 
York) at 4:49 P. M. 



February 6. Harrison’s office (Cleveland) to Martin 
(Detroit) at 3:44 P. M.; Harrison (Cleveland) to Eaton 
(Northfield) at 8:14 P. M.; Eaton (Northfield) to Harrison 
(Cleveland) at 8:40 P. M.; Harrison (Cleveland) to Martin 
(Detroit) at 9:15 P. M.; Eaton (Northfield) to Harrison 
(Cleveland) at 9:50 P. M.; Harrison (Cleveland) to 
Pomerantz (New York) at 10:25 P. M.; and Harrison 
(Cleveland) to Eaton (Northfield) at 10:32 P. M. 

February 7. Bulkley (Cleveland) to Master son (Phila¬ 
delphia) at 9:29 A. M.; Masterson (Philadelphia) to Martin 
(Detroit) at 9:42 A. M.; Harrison (Cleveland) to Martin 
(Detroit) at 9:56 A. M.; Eaton (Northfield) to Harrison 
(Cleveland) at 10:12 A. M.; Harrison’s office (Cleveland) 
to Martin (Detroit) at 11:13 A. M.; Pomerantz (New York) 
to Harrison (Cleveland) at 11:37 A. M.; Martin’s office 
(Detroit) to Harrison’s office (Cleveland) at 11:46 A. M.; 
Harrison (Cleveland) to Martin (Detroit) at 12:30 P. M.; 
Pomerantz’s office (New York) to Harrison (Cleveland) 
at 3:16 P. M.; Bulkley (Cleveland) to Masterson (Phila¬ 
delphia) at 3:35 P. M. 

February 8. Eaton (Northfield) to Harrison (Cleveland) 
at 5:02 and 5:45 P. M.; Harrison (Cleveland) to Martin 
(Detroit) at 8:39 P. M.; Harrison (Cleveland) to Eaton 
(Northfield) at 8:52 P. M. 

22 February 9. Hull (from public pay station in 
courthouse at Detroit) to Harrison’s home (Cleve¬ 
land) at 9:36 A. M.; Harrison’s office (Cleveland) to Cir¬ 
cuit Court Clerk (Detroit) at 9:48 A. M.; Bulkley (Cleve¬ 
land) to Masterson (Philadelphia) at 9:51 A. M.; Martin 
(Detroit) to Harrison’s office (Cleveland) at 10:02 A. M.; 
Hull (Detroit) to Harrison’s home (Cleveland) at 10:11 
A. M.; and Martin (Detroit) to Harrison (Cleveland) at 
12:56 P. M. 

L. When Harrison’s office (Cleveland) called the Circuit 
Court Clerk’s office (Detroit) at 9:48 A. M. on February 
9,1948, the clerk advised the caller (in response to a ques¬ 
tion) that a suit involving Kaiser-Frazer Corporation had 
been filed; 
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M. Bulkley, Harrison and Hull have all declined to tes¬ 
tify regarding matters which they stated were privileged 
by reason of the attorney-client relationship between Eaton 
and themselves, and Eaton has declined to waive such 
privilege; 

N. Masterson and Martin have declined to testify re¬ 
garding matters which they stated were privileged by rea¬ 
son of the attorney-client relationship between themselves. 

If Eaton was in fact engaged in activity, directly or in¬ 
directly, designed to cause the filing of a suit such as the 
Masterson suit at or prior to the closing, in order to give 
the underwriters a ground for terminating the purchase 
contract, the question arises whether or not such activity 
on the part of a registered representative and controlling 
stockholder of Otis & Co. places Otis & Co. as well as Eaton 
in the position of having violated Section 1 of Article III 
of the Association’s Rules of Fair Practice requiring mem¬ 
bers to observe 1 ‘high standards of commercial honor and 
just and equitable principles of trade.” 

The Committee therefore has directed its Secretary pur¬ 
suant to Section 5, Article IV of the Rules of Fair Prac¬ 
tice to write to Otis & Co. and its registered representa¬ 
tives, Eaton and Daley, requiring a report in writing stat¬ 
ing, with regard to the matters involved in the investiga¬ 
tion: 

(1) What was the substance of all conversations between 
Cyrus S. Eaton and Marvin C. Harrison, directly or indi¬ 
rectly concerning Kaiser-Frazer Corporation, which took 
place during the period from February 4,1948 to February 
9, 1948, both inclusive? and 

(2) What was the substance of all conversations between 
Cyrus S. Eaton and Robert J. Bulkley, directly or indi¬ 
rectly concerning Kaiser-Frazer Corporation, which took 
place during the same period? 

The Committee has set Thursday, August 19, 1948, as 
the date when such report should be in the hands of its 
Secretary. 
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Filed Jan 26 1949 

Exhibit “C” 

Letterhead of 
Joseph L. Weineb 

August 13,1948 

Mr. Joseph J. Van Heyde, Secretary 
District Business Conduct Committee 
District No. 10 

National Association of Securities Dealers Inc. 

44 East Broad Street 
Columbus, 15, Ohio 

Dear Sir: 

On the eve of my departure for a vacation I received 
from my client, Otis & Co., a copy of your letter to it dated 
August 6, 1948 and the document attached to it entitled 
“Summary Statement”. 

I have read the contents of the letter and the attachment 
with a sense of inexpressible shock. I am informed that 
your counsel was aware that there was pending an action 
in the District Court of the United States for the District 
of Columbia brought by the Securities and Exchange Com¬ 
mission against Messrs. Harrison and Hull (Otis & Co. and 
Mr. Cyrus S. Eaton have intervened) in which the Court is 
asked to order disclosure of the confidential conversations 
between Mr. Eaton and Mr. Harrison, the precise object of 
the Committee’s inquiry. The action was commenced on 
the basis of the very material on which the Committee pre¬ 
sumably made the request contained in the letter of August 
6, if indeed the members of the Committee have themselves 
read the record on which the Summary Statement purports 
to be based. I raise the latter question because the State¬ 
ment recites that it is made on the basis “of evidence avail¬ 
able to the District Business Conduct Committee” rather 
than on an actual examination of the so-called evidence. 
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In view of the pendency of the action just referred to, I 
can only conclude that the purpose of the present request 
is an attempt, in cooperation perhaps with the Commission, 
to endeavor to nullify the effect of the decision to be ren¬ 
dered by the court, if it should be adverse. In my consid¬ 
ered opinion such conduct is of a most serious nature be¬ 
cause of its potential interference with the administration 
of justice by the courts of the United States. 

24 It is my further considered opinion that the Com¬ 
mittee in this investigation is, to say the least, no 
more entitled to inquire into the confidential communica¬ 
tions of attorney and client than is the Securities and Ex¬ 
change Commission, or, indeed, even a court. The privi¬ 
leges and safe-guards which have been traditionally erected 
with respect to the kinds of information which persons may 
be required to give, were not intended to be cast aside or 
ignored by semi-official bodies of this character. 

In addition, I find nothing in Sec. 5, Art IV. of the Asso¬ 
ciation^ Rules of Fair Practice which authorizes the Com¬ 
mittee to “require” such a report, as asserted in the Com¬ 
mittee^ letter. That Section states that a District Business 
Conduct Committee has the right to require a member to 
“submit a report in writing with regard to any matter in¬ 
volved in any such investigation.” Without attempting to 
elaborate, I believe it is clear that, as indicated in Sec. 4 
of the Code of Procedure, the report which may be required 
from a member is one regarding the subject of an actual or 
a potential complaint, and not a report regarding a particu¬ 
lar conversation held by one individual with another, which 
is not and has not been and is not suggested to be the mat¬ 
ter involved in the investigation. 

As the letter notes, Otis & Co. has already furnished the 
Committee with a most elaborate history of its part in the 
third Kaiser Frazer offering, including the entire testi¬ 
mony of Mr. Eaton and Mr. Daley before the Securities and 
Exchange Commission. It is inconceivable that the provi¬ 
sions of the Rule permitting the Committee to require a 
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report were intended to provide the machinery for a con¬ 
tinuing cross-examination of the most minute character, 
thereby subverting the entire process of hearing which is 
applicable only to complaints. 

I must additionally refer to the fact that there is pres¬ 
ently pending before the Committee our motion to dismiss 
the Kaiser Frazer complaint on the ground among others 
that Rule 1 of the Rules of Fair Practice is not a proper 
rule and may not be used as the basis for the filing of a 
complaint, and also that Rule 1, properly interpreted, does 
not apply to the relations between issuers and underwrit¬ 
ers. If our motion should be sustained on either of these 
grounds, it would automatically follow that Sec. 5, Art. 
IV, under which the Committee purported to act in sending 
the letter of August 6, is not applicable to this transaction 
because that section authorizes the Committee to re- 
25 quire a report only “for the purpose of determining 
whether it should file a complaint.” It hardly needs 
argument to demonstrate that if the subject matter could 
not be made the basis of a complaint the Committee is not 
authorized to inquire about it. 

Finally, I feel I should call the Committee’s attention to 
the fact that there appears to be no provision in the Rules 
of Fair Practice, or any other governing document, which 
authorizes the preparation or submission of any such docu¬ 
ment as the so-called Summary Statement. If the matter 
about which the Committee is inquiring is one within its 
jurisdiction, no explanation of the Committee’s request for 
information is required; if the matter is outside the Com¬ 
mittee’s jurisdiction, no action by the Committee is war¬ 
ranted. In either case, the Summary Statement is an un¬ 
authorized document, which can be a potential source of 
grave injury to members of the association. 

Because of the shortness of time available to me, I have 
not attempted as thorough a statement of the objections to 
the letter of August 6 as its subject matter would justify. 
However, I must, on behalf of my clients and for the rea- 
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sons summarized above, respectfully decline to furnish the 
information requested in the letter of August 6. In addi¬ 
tion, I earnestly request the Committee, on behalf of my 
clients, that it recall and suppress the so-called Summary 
Statement out of justice to those concerned, and in mitiga¬ 
tion of the damage which has already been caused and the 
greater potential damage which may follow. 

One collateral matter should be called to your attention. 
On inquiry from your counsel I was unable to ascertain the 
date when the Committee directed the sending of this letter, 
or what members of the Committee participated in the de¬ 
cision. I am somewhat at a loss to understand how the 
very same counsel who recommended that you require Mr. 
Eaton to disclose the subject of his conversations with his 
attorneys—a matter which has been regarded as confiden¬ 
tial for centuries—should nevertheless feel that a member 
of the Association with respect to whom the Committee has 
undertaken to make a decision of such importance is not 
entitled to know when and by whom the decision was made. 
It is therefore requested that this information be furnished 
to us. 

Very truly yours, 

• ••••••••• 
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26 Filed Jan 26 1949 

Exhibit “D” 

UNITED STATES OF AMERICA 
BEFORE T HE SECURITIES AND EXCHANGE COMMISSION 

At a regular session of the Securities and Exchange Com¬ 
mission held at its office in the City of Washington, 
D. C. on the 11th day of August, A. D., 1948. 

In the Matter of 

Otis & Company, 2000 Terminal Tower Building, 

Cleveland, Ohio. 

Order for Proceedings and Notice of Hearing on Questions 
of Revocation and Suspension of Registration as 
Broker-Dealer Pursuant to Section 15 (b) of Securi¬ 
ties Exchange Act of 1934 and Suspension or Expul¬ 
sion From a Registered Securities Association Pur¬ 
suant to Section 15 A (1) (2) of Said Act. 

I 

The Commission’s public official files disclose that: 

A. Otis & Company, a Delaware corporation (herein 
called the registrant), is registered as a broker and dealer 
pursuant to Section 15(b) of the Securities Exchange Act 
of 1934, and is a member of the National Association of 
Securities Dealers, Inc., a national securities association 
registered pursuant to Section 15A of the said Act. 

B. Cyrus S. Eaton controls the registrant and William 
R. Daley is president thereof. 

C. The common stock of Kaiser-Frazer Corporation, a 
Nevada corporation (herein called K-F), has been regis¬ 
tered on the New York Curb Exchange, a national securi¬ 
ties exchange, pursuant to Section 12(b) of the Securities 
Exchange Act of 1934, since approximately June 13, 1946. 

D. K-F on January 6,1948, filed a registration statement 
under the Securities Act of 1933 with respect to 1,500,000 
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shares of its common stock, which became effective as of 
5:30 P. M. on February 3, 1948. 

E. An underwriting agreement was entered into on Feb¬ 
ruary 3, 1948, in which the registrant, First California 
Company and Allen & Company were designated as under¬ 
writers of the proposed offering of securities. 

n 

The Commission, as the result of a public investigation, 
has obtained information which tends, if true, to show that: 

A. The registrant, prior to the effectiveness of the regis¬ 
tration statement referred to in paragraph D of Section I 
hereof, sold, offered for sale and attempted to dispose of 
certain of the securities covered by the said registration 
statement. 

27 * B. On February 2,1948, K-F and the underwriters 

orally agreed that, if K-F would stabilize the market 
until the close of the New York Curb Exchange on Febru¬ 
ary 3, 1948, the underwriters would purchase the 1,500,000 
shares covered by the said registration statement. On 
February 3,1948, pursuant to the said oral agreement, K-F 
stabilized the market for its common stock at $13.50 per 
share. By the close of the New York Curb Exchange on 
that day K-F had purchased 186,200 shares on the various 
exchanges on which the security is traded. The stabilizing 
operation was directed and managed and the purchase or¬ 
ders were placed by Eaton for K-F’s account. 

C. Beginning early on the morning of February 3, 1948, 
and continuing throughout that day, the registrant advised 
various securities dealers in the proposed selling group 
and prospective customers (1) that the market was being 
stabilized that day at $13.50 per share and (2) either that 
the offering would be made after the close of the market 
that day at $13.00 per share or that it would be made at 
that time at one-half dollar below K-F’s stabilizing bid. 
As a result of this advice, and as the registrant intended, 
securities dealers and customers on February 3, 1948, sold 
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K-F stock at $13.50 per share against K-F’s stabilizing bid 
with a view to repurchasing the securities from the under¬ 
writers at a price of $12.00 per share to the selling group 
dealers and $13.00 per share to the public. 

D. After the close of the market on the New York Curb 
Exchange on February 3, 1948, the underwriters upon 
Daley’s insistence refused to enter into an underwriting 
agreement to purchase the 1,500,000 shares. Thereafter a 
compromise was effected by which the underwriters agreed 
to purchase 900,000 shares and to use their best efforts to 
sell the balance of 600,000 shares. An underwriting agree¬ 
ment incorporating this compromise was executed shortly 
before 5:30 P. M. on that day. Under this agreement the 
purchase price to the underwriters was $11.50 per share 
for the 900,000 shares and $11.00 per share for the 600,000 
shares; the offering price to the public was $13.00 per 
share; the registrant’s individual commitment was 337,500 
shares; and February 9,1948, at 10:00 A. M., in Cleveland, 
Ohio, was designated as the time and place for settlement. 

E. The registrant executed the underwriting agreement 
with the intention to fulfill its obligations thereunder only 
if the offering could be distributed profitably to the public, 
and in confirmations to various persons represented that 
it had sold certain of the securities to them. This intention 
was not disclosed to K-F, to the members of the selling 
group or to the various purchasers of the securities. 

F. The underwriters were unable to sell the entire issue 
to the public at the offering price. Shortly after noon on 
February 4, 1948, they announced that the offering had 
been terminated and the syndicate books closed, and that 
the issue had all been sold to the public. By that time the 
underwriters had sold to the public a total of approxi¬ 
mately 320,000 shares of the 1,500,000 shares offered, and 
had purchased approximately 47,000 shares for their own 
account in stabilization. 

G. On February 4, 1948, Eaton advised K-F that the 
registrant would not perform its obligations under the un- 
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derwriting agreement and demanded that the registrant be 
released. K-F refused and insisted that the registrant 
purchase and pay for its share of the firm commitment in 
accordance with the terms of the underwriting agreement. 

H. The underwriting agreement provided that it 
28 could be terminated by the underwriters if at the 
time for settlement any material litigation were 
pending or threatened against K-F, except as disclosed by 
the registration statement. For the purpose of evading its 
obligations under the underwriting agreement through this 
provision, the registrant through Eaton caused a lawsuit 
against K-F to be filed on February 9, 1948, before 10:00 
A. M. in the Circuit Court for the County of Wayne, Michi¬ 
gan. At the time and place for settlement the registrant 
refused to consummate the underwriting agreement and as¬ 
serted that it was released from its obligations thereunder 
because of the lawsuit. The registrant omitted to state to 
K-F, the co-underwriters, and purchasers that it had caused 
the said lawsuit to be filed. 

I. The registrant effected certain of the transactions in 
Section II hereof otherwise than on a national securities 
exchange. 

J. The registrant used the mails, means and instrumen¬ 
talities of interstate commerce, and means and instruments 
of transportation and communication in interstate com¬ 
merce in effecting certain of the transactions in, and in¬ 
ducing the purchase and sale of, the securities in the trans¬ 
actions mentioned in Section II hereof. 

m 

The information set forth in Section II above tends, if 
true, to show that: 

A. The registrant violated Section 5(a)(1) of the Securi¬ 
ties Act of 1933 in that it used and caused to be used means 
and instruments of transportation and communication in 
interstate commerce and the mails to sell the securities men¬ 
tioned in paragraph A of Section II above, through the use 
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and medium of prospectuses and otherwise, when no regis¬ 
tration statement was in effect as to such securities. 

B. The registrant violated Section 17(a) of the Securi¬ 
ties Act of 1933 in that, in the sale of securities by the use 
of means and instruments of transportation and communi¬ 
cation in interstate commerce and by the use of the mails, 
the registrant directly and indirectly employed devices, 
schemes and artifices to defraud, obtained money and prop¬ 
erty by means of untrue statements of material facts and 
omissions to state material facts necessary in order to 
make the statements made, in the light of the circumstances 
under which they were made, not misleading, and engaged 
in transactions, practices and a course of business which 
would and did operate as a fraud and deceit upon the pur¬ 
chasers. 

C. The registrant violated Section 10(b) of the Securi¬ 
ties Exchange Act of 1934 in that, by use of means and in¬ 
strumentalities of interstate commerce and of the mails, 
and of facilities of national securities exchanges, the regis¬ 
trant, in connection with the purchase and sale of securi¬ 
ties, directly and indirectly, employed devices, schemes, and 
artifices to defraud, made untrue statements of material 
facts and omitted to state material facts necessary in order 
to make the statements made, in the light of the circum¬ 
stances under which they were made, not misleading, and 
engaged in acts, practices, and a course of business which 
would and did operate as a fraud and deceit upon certain 
persons, in contravention of Buie X-10B-5, prescribed by 

the Commission under the said section. 

29 D. The registrant violated Section 15(c)(1) of 

the Securities Exchange Act of 1934 in that it made 
use of the mails and of means and instrumentalities of in¬ 
terstate commerce to effect transactions in and to induce 
the purchase and sale of securities, otherwise than on a 
national securities exchange, by means of manipulative, de¬ 
ceptive and other fraudulent devices and contrivances as 
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defined by Rules X-15Cl-2(a) and (b), prescribed by the 
Commission under the said section. 

E. The registrant violated Section 9(a)(4) of the Securi¬ 
ties Exchange Act of 1934 in that, for the purpose of in¬ 
ducing others to purchase and sell a security registered on 
national securities exchanges, the registrant made state¬ 
ments which, at the time and in the light of the circum¬ 
stances under which they were made, were false and mis¬ 
leading with respect to material facts and which the regis¬ 
trant knew or had reasonable grounds to believe were false 
and misleading. 

IV 

The Commission, having considered the aforesaid infor¬ 
mation, deems it necessary and appropriate in the public 
interest and for the protection of investors that proceed¬ 
ings be instituted to determine: 

(a) Whether the statements set forth in Section II here¬ 
of are true; 

(b) Whether the registrant has willfully violated Sec¬ 
tion 5(a)(1) of the Securities Act of 1933; 

(c) Whether the registrant has willfully violated Sec¬ 
tion 17(a) of the Securities Act of 1933; 

(d) Whether the registrant has willfully violated Sec¬ 
tion 10(b) of the Securities Exchange Act of 1934 and Rule 
X-10B-5, prescribed by the Commission under the said 
section; 

(e) Whether the registrant has willfully violated Section 
15(c)(1) of the Securities Exchange Act of 1934 and Rules 
X-15Cl-2(a) and (b), prescribed by the Commission under 
the said section; 

(f) Whether the registrant has willfully violated Section 
9(a) (4) of the Securities Exchange Act of 1934; 

(g) Whether, pursuant to Section 15(b) of the Securities 
Exchange Act of 1934, it is in the public interest to revoke 
the registration of the registrant; 

(h) Whether, pursuant to Section 15(b) of the Securities 
Exchange Act of 1934, it is necessary or appropriate in the 
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public interest or for the protection of investors to sus¬ 
pend the registration of the registrant pending final deter¬ 
mination; and 

(i) Whether, pursuant to Section 15A(J)(2) of the Se¬ 
curities Exchange Act of 1934, it is necessary or appropri¬ 
ate in the public interest or for the protection of investors 
or to carry out the purpose of the said section to suspend 
the registrant for a period not exceeding twelve (12) 
months or to expel the registrant from membership in the 
National Association of Securities Dealers, Inc. 

30 V 

It is hereby ordered that a hearing for the purpose of 
taking evidence on the questions set forth in Paragraph IV 
hereof be held at 10:00 A. M. on September 20, 1948, at 
the Cleveland Regional Office of the Securities and Ex¬ 
change Commission located at 1370 Ontario Street, Cleve¬ 
land, Ohio, before Edward G. Johnson, Hearing Examiner. 
Upon the completion of the taking of evidence in this mat¬ 
ter, the hearing officer shall prepare a recommended deci¬ 
sion pursuant to Rule IX(b) of the Rules of Practice, un¬ 
less such decision is waived. 

This order and notice shall be served on the registrant 
personally or by registered mail forthwith. 

In the absence of an appropriate waiver, no officer or em¬ 
ployee of the Commission engaged in the performance of 
investigative or prosecuting functions in this or any factu¬ 
ally related proceeding shall be permitted to participate 
or advise in the decision upon this matter except as a wit¬ 
ness or counsel in proceedings held pursuant to notice. 
Since this proceeding is not “rule making’* within the 
meaning of Section 4(c) of the Administrative Procedure 
Act, it is not deemed to be subject to the provisions of that 
section delaying the effective date of any final Commission 
action. 

By the Commission. 

Orval L. DuBois 
Secretary 
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31 Filed Jan 26 1949 

Exhibit “E” 

IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

Securities and Exchange Commission, Plaintiff , 

v. 

Marvin C. Harrison and Allan Hull, Defendants. 

No. 2617-48 

Motion to Make National Association of Securities Dealers, 
Inc. Party and for Injunction Pendente Lite Against 
the National Association of Securities Dealers, Inc. 

Defendants Marvin C. Harrison and Allan Hull and in- 
tervenors Cyrus S. Eaton and Otis & Co., hereinafter re¬ 
ferred to as petitioners for the purpose of this motion, 
respectfully represent that: 

1. National Association of Securities Dealers, Inc., is a 
Delaware corporation with its principal offices and place 
of business at 1625 K Street, Northwest, Washington, D. C. 
It is an organization composed of investment bankers and 
securities dealers which is registered as a national securi¬ 
ties association under and assertedly derives powers 
from Section 15A of the Securities Exchange Act of 1934 
(15 USCA Sec. 78 o3). By reason of its registration as 
a national securities association, it is a quasi governmental 
corporation operating in close cooperation with and sub¬ 
ject to the general supervision of the Securities and Ex¬ 
change Commission. It enforces various of its rules under 
penalty of expelling a non-complying member from the 
Association. Expulsion from the Association makes 

32 it illegal for members of the Association to grant the 
expelled member the usual and customary dealers 7 

commissions without which it is impossible for an invest- 
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ment banking bouse of any size to operate. Such an order 
of expulsion is the equivalent in the case of a large in¬ 
vestment banking bouse such as Otis & Co. to the complete 
destruction of its business. 

2. The above-entitled action is a suit by the SEC to 
compel the defendant attorneys to disclose their confiden¬ 
tial communications with their client, intervenor Cyrus 
S. Eaton, who is a stockholder of the intervenor Otis & 
Co. The SEC seeks an order of this Court to compel such 
disclosures. Defendants and intervenors oppose the grant¬ 
ing of this order. The matter was argued on July 19 
through July 21 before Judge Morris and the final brief 
of defendants and intervenors was filed on August 31. The 
matter is now under advisement before Judge Morris. The 
defendants and intervenors have in argument and brief 
contended that the defendant attorneys are under no ob¬ 
ligation to reveal their confidential communications and 
that the plaintiff Commission was illegally attempting to 
secure such testimony. 

3. In February 1948 the NASD commenced an investi¬ 
gation with respect to the actions of Otis & Co. in connec¬ 
tion with the attempted offering of common stock by the 
Kaiser-Frazer Corporation. This investigation was in¬ 
stigated by charges made against Otis & Co. before the 
NASD, by the Kaiser-Frazer Corporation. Otis & Co. on 
June 25, 1948, filed with the NASD, and counsel for Otis 
& Co. subsequently orally argued, a motion to dismiss the 

investigation on the grounds, among others, that the 
33 NASD lacked jurisdiction and authority to conduct 

the investigation. The NASD has not ruled upon 
this motion. We do not at this time in this proceeding ask 
this Court for relief with respect to the NASD investiga¬ 
tion as a whole, but only with respect to the specific mat¬ 
ters alleged hereinafter. 

4. Allegedly to facilitate its investigation of asserted 
violation by Otis & Co. of the NASD’s “Rules of Fair Prac¬ 
tice”, the NASD on August 6, 1948, demanded that Otis 
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& Co. inform it in writing of “the substance of all conver¬ 
sations” between Cyrus S. Eaton, on behalf of Otis & Co., 
and Marvin C. Harrison and Robert J. Bulkley, between 
February 4, 1948, and February 9, 1948, inclusive, which 
directly or indirectly concerned Kaiser-Frazer Corpora¬ 
tion. The NASD letter making this demand is filed here¬ 
with as Exhibits 1 and la to the affidavit of Milton V. Free¬ 
man. 

5. Marvin C. Harrison and Robert J. Bulkley were at¬ 
torneys for Cyrus S. Eaton and during the periods cov¬ 
ered by the NASD request, the relationship between them 
and Eaton was that of attorney and client and the conver¬ 
sations which the NASD by its aforesaid demand sought 
to compel to be disclosed are privileged communications. 
Allan Hull, the other defendant in the action in this Court 
is a partner and associate of Marvin C. Harrison and is in 
the same position as Harrison with respect to the present 
matters. 

6. The NASD, and each and all of its officials, employees 
and attorneys who participated in making the aforesaid 
demand knew at the time that the demand was made of 
the attorney-client relationship between these persons and 
that the communications were privileged, as alleged in the 

preceding paragraph. They also knew that the SEC 
34 had commenced this action in this Court, by its com¬ 
plaint dated June 25, 1948, to compel disclosure of 
these privileged communications between Eaton and his 
attorney, the defendant Harrison, and that Eaton’s attor¬ 
ney, Senator Bulkley, had also declined to breach the con¬ 
fidential relationship of attorney and client by disclosing 
the demanded communications to the SEC, despite the 
SEC’s insistent pressure. 

7. In response to the NASD’s demand for the aforesaid 
communications, Otis & Co. by letter of its counsel dated 
August 13, 1948, declined to furnish the information on 
the grounds that the NASD lacked authority to require 
the disclosure of privileged communications between at- 
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torney and client and on the further grounds that the ques¬ 
tion whether these communications had to be disclosed was 
at the very moment pending in this Court in this proceed¬ 
ing. Counsel also relied upon the fact that the NASD had 
not ruled upon Otis & Co’s motion to dismiss the investiga¬ 
tion which assertedly formed the basis for the demand. A 
copy of this letter is filed herewith as Exhibit 2 to the 
affidavit of Milton V. Freeman. 

8. Nevertheless, on August 19, 1948, the NASD served 
upon intervenors Otis & Co. and Cyrus S. Eaton its Com¬ 
plaint No. 18 charging that they had violated Section 5 of 
Article IV of the NASD’s “Rules of Fair Practice” by 
failing to furnish the privileged information demanded. 
A copy of this Complaint is filed herewith as Exhibit 3, 
3a and 3b to the affidavit of Milton V. Freeman. Said 
Section 5 of Article IV provides that the penalty for fail¬ 
ure to comply with a demand for information is suspen¬ 
sion or cancellation of membership in the Association. 

Answer to this Complaint was required on or before 
35 September 2, 1948, and requests by Otis & Co. for 

postponement have been denied, as set forth in the 
affidavit of Freeman filed herewith. 

9. The purpose and effect of the Complaint are to force 
disclosure of the same confidential communications which 
are the subject of this action, pending before Judge Mor¬ 
ris, upon threat of irreparable damage to and destruction 
of the business of Otis & Co. In the event that the demand 
of the Complaint is complied with, the jurisdiction of this 
Court over the present action instituted by the Securities 
and Exchange Commission will be destroyed, and the pri¬ 
vileged character of the communications will be forever 
lost for all purposes including the SEC proceedings and 
also including an action pending in the Southern District 
of New York entitled Kaiser-Frazer Corporation v. Otis 
& Co. in which damages of about 19 million dollars are 
sought from Otis & Co. In addition, information supplied 
to the NASD is open to inspection by agents of the SEC. 
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In the event that the demand of the Complaint is refused, 
irreparable damage is threatened as a consequence of de¬ 
fendants’ and intervenors’ insistence that their rights be 
determined by this Court in the action commenced by the 
NASD’s parent and controlling organization, the SEC. 

10. The prosecution of this Complaint by the NASD is 
a serious interference with the jurisdiction of this Court 
and with the administration of justice. Punishment is 
threatened unless the confidential communications are re¬ 
vealed and in substance unless the defendants and inter¬ 
venors abandon their opposition to the SEC proceeding 
in this Court. The proceeding attempts to impose punish¬ 
ment upon intervenors for asserting their legal defenses 
in this Court to the action of the SEC to compel disclos¬ 
ure of privileged communications, and seeks to nullify any 

decision of this Court which may sustain the as- 
36 serted privilege or be adverse to the SEC, and to 

render proceedings of this Court moot. 

11. The NASD was fully aware of the pending proceed¬ 
ings of this Court when it served the aforesaid Complaint 
on the intervenors. Although it knew that the precise 
issue was pending a decision by this Court and this was 
called to its attention specifically in Otis & Co.’s reply to 
the NASD letter (see Exhibit 2 to Freeman affidavit), it 
nevertheless demanded disclosure on threat of serious pen¬ 
alties. 

12. Your movements are informed and believed that in 
this attempt to defeat and frustrate a decision by this 
Court, the NASD is acting in collaboration and collusion 
with the plaintiff SEC with the aim and purpose of cir¬ 
cumventing the jurisdiction of this Court which the SEC 
itself invoked and of preventing the intervenors from de¬ 
riving any advantage from this Court’s decision in the 
event it should be in their favor. 
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Wherefore, your movants pray 

(1) That the National Association of Securities Dealers, 
Inc., be made a party to this cause under Rules 19 (b) and 
13 (h) of the Rules of Civil Procedure on the ground that 
it is a person subject to the jurisdiction of this Court who 
can be made a party without depriving the Court of juris¬ 
diction of the parties before it and who ought to be made 
a party if complete relief is to be accorded between those 
already parties. 

(2) That this Court enjoin the said NASD prior to the 
final decision of this Court from (a) taking any action to 
compel the disclosure of confidential communications be¬ 
tween intervenors Otis & Co. and Cyrus S. Eaton and any 

of their attorneys, and (b) from making any findings 
37 or entering any order or taking any steps whatso¬ 
ever directed to applying any sanctions whatever 
against intervenors for failure to comply with the NASD’s 
request to disclose such confidential communications in¬ 
cluding requiring answer, holding hearings, or making any 
decision on the pending complaint or any similar com¬ 
plaint. 

(3) Movants further pray that a temporary restraining 
order be granted forthwith pending decision on the in¬ 
junction prayed for in this Motion. 

Arnold, Fortas & Porter, 

Thurman Arnold, 

Abe Fortas, 

Milton V. Freeman, 

1200 18th Street, N. W., 
Washington, D. C. 

Attorneys for defendants and intervenors, 
Marvin C. Harrison, Allan Hull, Otis & 
Co., and Cyrus S. Eaton. 
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38 Filed Jan 26 1949 

Exhibit “F” 

Temporary Restraining Order 

On motion of counsel for intervenors Cyrus S. Eaton and 
Otis & Co., it appearing that the National Association of 
Securities Dealers, Inc., has issued a complaint against 
said intervenors and that unless restrained, action may be 
taken on that complaint injurious to intervenors, and it 
appearing that prosecution of the complaint may involve 
interference with the jurisdiction of this in the above en¬ 
titled matter, and it appearing that no notice has been given 
pursuant to Rule 6 (d) to the SEC and the NASD of the 
making of this application, and counsel for the SEC and 
the NASD and movanta having been heard, and it further 
appearing that it is necessary to maintain the status quo 
pending full hearing on a motion for injunction pendente 
lite, 

It Is Hereby Ordered, Adjudged and Decreed: 

(1) That the National Association of Securities Dealers 
Inc. is hereby made a party to this cause for purposes of 
this order only: 

(2) That for a period of ten days from the date hereof 
the NASD is enjoined from (a) taking any action prior 
to the final decision of this Court to compel the disclosure 
of confidential communications which are part of the at¬ 
torney and client relationship between intervenors Otis 
& Co. and Cyrus S. Eaton and any of their attorneys, and 
(b) from taking any steps whatsoever directed to apply¬ 
ing any sanctions whatever against intervenors for failure 
to comply with the NASD’s request to disclose such con¬ 
fidential communications, including requiring answer, 
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holding hearings, or making any decision on the pending 
complaint or any similar complaint. 

Bond is waived by the parties. 

(sgd.) R. B. Keech, 
Justice. 

September 2,1948. 

Approved as to form and waiver of bond: 

(sgd) John W. Lindsey, 

Counsel for NASD. 

(sgd.) Louis Loss, 

Counsel for SEC. 

(sgd) Abe Fortas, 

Counsel for Defendants 
and Intervenors . 

Issued September 2, 1948, at 3 :G4 p. m. 

R. B. K. Jr. 

39 Filed Jan 26 1949 

Exhibit “G” 

Order for Injunction Pendente Lite Against National 
Association of Securities Dealers 

On motion of counsel for intervenors Cyrus S. Eaton 
and Otis & Co., counsel for moving parties, for the Se¬ 
curities and Exchange Commission and for the National 
Association of Securities Dealers having been heard and 
it appearing that the National Association of Securities 
Dealers, Inc., has issued a complaint against said inter¬ 
venors and that unless restrained, action may be taken on 
that complaint injurious to intervenors, and it appearing 
that prosecution of the complaint may involve interference 
with the jurisdiction of this Court in the above-entitled 
matter, and it appearing that notice has been given to the 
SEC and the NASD of the making of this application, and 
it further appearing that it is necessary to protect the 
jurisdiction of this Court, 
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It is Hereby Ordered, Adjudged and Decreed: 

(1) That the National Association of Securities Dealers, 
Inc., is hereby made a party to this cause for purposes of 
this order only; 

(2) That until final determination of the above-entitled 
matter, the NASD is enjoined from (a) taking any action 

prior to the final decision of this Court to compel 
40 the disclosure of confidential communications which 
are part of the attorney and client relationship be¬ 
tween intervenors Otis & Co. and Cyrus S. Eaton and any 
of their attorneys, and (b) from taking any steps whatso¬ 
ever directed to applying any sanctions whatever against 
intervenors for failure to comply with the NASD’s request 
to disclose such confidential communications, including re¬ 
quiring answer, holding hearings, or making any decision 
on the pending complaint or any similar complaint. 

Bond is waived by the parties. 

/s/ F. Dickinson Letts, 
Judge. 

September 21,1948. 

Approved as to form and waiver of bond: 

9/20 Lons Loss, 

Counsel for SEC. 

9/20 John W. Lindsey, 

Counsel for NASD. 

9/20 Thurman Arnold, 

Counsel for moving parties. 
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41 Filed Jan. 26, 1949 

Exhibit “H” 

Findings of Fact and Conclusions of Law in Support of In¬ 
junction Pendente Lite Against the National Associ¬ 
ation of Securities Dealers, Inc. 

Findings of Fact 

1. National Association of Securities Dealers, Inc., is a 
Delaware corporation with its principal offices and place 
of business at 1625 K Street, Northwest, Washington, D. C. 
It is an organization composed of investment bankers and 
securities dealers which is registered as a national securi¬ 
ties association under and assertedly derives powers from 
Section 15A of the Securities Exchange Act of 1934 (15 
TJSCA Sec. 78 o3). By reason of its registration as a na¬ 
tional securities association, it is a corporation operating 
subject to the general supervision of the Securities and 
Exchange Commission. It enforces various of its rules 
under penalty of disciplining or expelling a non-comply¬ 
ing member from the Association. Expulsion from the 
Association prevents members of the Association from 

granting the expelled member the usual and custo- 

42 mary dealers’ concessions without which it is im¬ 
possible for an investment banking house of any size 

to operate. Such an order of expulsion is the equivalent 
in the case of a large investment banking house such as 
Otis & Co. to the complete destruction of its business. 

2. The above-entitled action is a suit by the SEC to 
compel the defendant attorneys to disclose communica¬ 
tions with their client, intervenor Cyrus S. Eaton, who is 
a stockholder of the intervenor Otis & Co., which communi¬ 
cations are claimed to be privileged. The SEC seeks an 
order of this Court to compel such disclosure. Defen¬ 
dants and intervenors oppose the granting of this order. 
The matter was argued on July 19 through July 21 before 
Judge Morris and the final brief of defendants and inter- 
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venors was filed on August 31. The matter is now under 
advisement before Judge Morris. The defendants and 
intervenors have an argument and brief contended that 
the defendant attorneys are under no obligation to reveal 
their confidential communications and that the plaintiff 
Commission was illegally attempting to secure such testi¬ 
mony. 

3. In February 1948 the NASD commenced an investiga¬ 
tion with respect to the actions of Otis & Co. in connection 
with the attempted offering of common stock by the Kai- 
ser-Frazer Corporation. 

4. Allegedly to facilitate its investigation of asserted 
violation by Otis & Co. of the NASD’s “Rules of Fair 
Practice”, the NASD on August 6, 1948, demanded that 
Otis & Co. inform it in writing of “the substance of all 

conversations” between Cyrus S. Eaton, on behalf 
43 of Otis & Co., and Marvin C. Harrison and Robert 
J. Bulkley, between February 4,1948, and February 
9, 1948, inclusive, which directly or indirectly concerned 
Kaiser-Frazer Corporation. 

5. Marvin C. Harrison and Robert J. Bulkley were at¬ 
torneys for Cyrus S. Eaton and during the periods covered 
by the NASD request, the relationship between them and 
Eaton was that of attorney and client and the conversa¬ 
tions which the NASD by its aforesaid demand sought to 
compel to be disclosed are claimed to be privileged com¬ 
munications. Allan Hull, the other defendant in the ac¬ 
tion in this Court, is a partner and associate of Marvin 
C. Harrison and is in the same position as Harrison with 
respect to the present matters. 

6. The NASD, and each and all of its officials, employees 
and attorneys who participated in making the aforesaid 
demand knew at the time that the demand was made of 
the attorney-client relationship between these persons and 
that the communications were claimed to be privileged. 
They also knew that the SEC had commenced this action 
in this Court, by its complaint dated June 25,1948, to com- 
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pel disclosure of these communications between Eaton and 
his attorneys. 

7. In response to the NASD’s demand for the aforesaid 
communications, Otis & Co. by letter of its counsel dated 
August 13, 1948, declined to furnish the information on 
the grounds that the NASD lacked authority to require the 
disclosure of privileged communications between attorney 
and client and on the further grounds that the question 
whether these communications had to he disclosed was 
at the very moment pending in this Court in this pro¬ 
ceeding. 

44 8. Nevertheless, on August 19, 1948, the NASD 

served upon intervenors Otis & Co. and Cyrus S. 
Eaton its Complaint No. 18 charging that they had vio¬ 
lated Section 5 of Article IV of the NASD’s 14 Rules of 
Fair Practice” by failing to furnish the allegedly privi¬ 
leged information demanded. Said Section 5 of Article 
IV provides that the penalty for failure to comply with a 
demand for information is suspension or cancellation of 
membership in the Association. Answer to this complaint 
was required on or before September 2,1948, and requests 
by Otis & Co. for postponement were denied. On Septem¬ 
ber 2, the last day for answer, intervenors herein moved 
this Court for a temporary restraining order which was 
granted by Judge Keech of this Court after hearing argu¬ 
ment of counsel for the NASD, counsel for the SEC and 
counsel for the intervenors. The temporary restraining 
order so issued restrained the NASD from taking any 
further proceedings under its complaint pending decision 
of this Court. 

9. The NASD complaint is a threat of penalty against 
Otis & Co. and Cyrus S. Eaton, intervenors in the above- 
entitled matter, for refusal to disclose the same conversa¬ 
tions the privileged character of which is in issue in these 
proceedings. 

10. If those conversations were revealed to the NASD, 
their confidential nature would be destroyed and the ac- 
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tion pending in this Court would be made in large part 
moot. If Otis & Co. and Mr. Eaton are compelled to an¬ 
swer the charges, the record will be closed before the Na¬ 
tional Association of Securities Dealers at a time when 
Judge Morris* decision has not been rendered. 

45 11. Action against Otis & Co. by the District Bus¬ 

iness Conduct Committee would cause injury to Otis 
& Co.’s reputation and would substantially interfere with 
its obtaining new underwriting business which requires 
months of preparation and in which the right of an un¬ 
derwriter to do business is an essential factor. In addi¬ 
tion, Otis & Co. would be injured by being required to 
make a defense before the NASD identical with its de¬ 
fense before this Court. The pending proceedings of the 
NASD unless restrained constitute a threat to Otis & Co.’s 
business and an interference with the consideration of the 
matters pending before this Court 

Conclusions of Law 

1. It is necessary to complete relief between the parties 
in the above-entitled action that the National Association 
of Securities Dealers, Inc., be made a party to these pro¬ 
ceedings under Rule 19 (b) of the Federal Rules of Civil 
Procedure. 

2. The complaint of August 19 by the National Associa¬ 
tion of Securities Dealers constitutes a threatened inter¬ 
ference with the jurisdiction of this Court and the proper 
disposition of matters pending before Judge Morris. 

3. Intervenors Otis & Co. and Cyrus S. Eaton will suffer 
irreparable injury unless this injunction is granted. 

4. No public or private interest will be injured by the 
granting of this injunction. 

/s/ F. Dickinson Letts, 
Judge. 

September 21, 1948. 
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46 Filed Jan 26 1949 

Exhibit “I” 

Informal Memorandum 

It seems certain that the matters and issues now under 
consideration by Judge Morris in Securities and Exchange 
Commission v. Harrison, et aL, No. 2617-48, will arise in 
the proceedings ordered by SEC in its order of August 
11, 1948. It follows that the motion of the defendants and 
intervenors should be sustained, and the Commission en¬ 
joined as prayed. 

Whereas proceedings for the revocation and suspension 
of the registration of Otis & Company have been ordered 
by the SEC and since SEC will have statutory duty and 
authority to review the action taken by NASD, it is deemed 
appropriate that NASD be joined in case No. 2617-48 now 
before Judge Morris, in order that complete relief may 
be accorded between the parties to that suit within the 
meaning of Rule 19 (b). 

NASD urges that defendants and intervenors may not 
proceed against it, since they have not exhausted their 
administrative remedies. The point is not well taken. It 
will be impossible for defendants and intervenors to ex¬ 
haust their administrative remedies so long as the SEC 
is enjoined. An essential step in the administrative reme¬ 
dies is a review by SEC when NASD has acted. Admin¬ 
istrative remedies are not available in view of the in¬ 
junction against SEC. The motion of defendants and in¬ 
tervenors to make NASD a party is sustained and the in¬ 
junction asked against it will be granted. 

Counsel for defendants and intervenors will present for 
settlement, Findings of Fact, Conclusions of Law and an 
appropriate order consistent herewith. 

/s/ F. Dickinson Letts, 
Judge . 
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47 Filed Jan 26 1949 

Exhibit “J” 

IN THE DISTRICT COURT OF THE UNITED STATES FOR THE DISTRICT 

OF COLUMBIA 

Civil Action No. 2617-48 

Securities and Exchange Commission, Plaintiff, 


v. 

Marvin C. Harrison and Allan Hull, Defendants, 
Cyrus S. Eaton and Otis & Company, Intervenors. 

Memorandum 

Morris, J. This is a proceeding in which the Securities 
and Exchange Commission has applied to this Court, pur¬ 
suant to Section 21(c) of the Securities Exchange Act of 
1934, 15 U. S. C., Section 78u(c), for an order requiring 
the defendants to appear before a duly designated officer 
of the Commission and give testimony concerning the mat¬ 
ters referred to in subpoenas duces tecum and ad testi¬ 
ficandum issued by such an officer. It is alleged that the 
subpoenas were issued in a proceeding conducted by the 
Commission to investigate certain matters relating to an 
offering of the common stock of the Kaiser-Frazer Corpo¬ 
ration. The defendants refused to give certain testimony 
upon the ground that the same was within the attorney- 
client privilege, and even failed to disclose the name of the 
client on whose behalf they claimed such privilege. Pro¬ 
ceedings were then had in the United States District Court 
for the Eastern District of Michigan, Southern Division, 
to require the disclosure of the name of the client, or 
clients, for whom they were acting. This they were re¬ 
quired to do, disclosing the name of their client as Cyrus 
S. Eaton, who, with his family, is the majority stockholder 
of Otis & Company, which was one of three underwriters 
of the Kaiser-Frazer Corporation’s stock offering being in- 
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vestigated. Pursuant to an adjournment, tlie defendants ap¬ 
peared at a subsequent time and place designated and gave 
certain additional testimony under oath, but again 
48 declined to answer certain questions on the claim of 
attorney-client privilege. One of the issues which 
has been raised in the pending investigation by the Com¬ 
mission is whether the defendants’ client, Cyrus S. Eaton, 
caused the filing of an alleged collusive lawsuit by one 
James F. Masterson on February 9, 1948, in the Circuit 
Court of Wayne County, Michigan, against Kaiser-Frazer 
Corporation, its officers and directors, Graham-Paige Motor 
Company, a large stockholder of Kaiser-Frazer Corpora¬ 
tion, and the underwriting firms of Otis & Company, First 
California Corporation, and Allen & Company. This law¬ 
suit sought an accounting and a permanent injunction 
against the pending distribution of Kaiser-Frazer Corpora¬ 
tion’s common stock, which is the subject of the Commis¬ 
sion’s investigation. It was a condition precedent of an 
underwriting contract, entered into between Kaiser-Frazer 
Corporation and the three underwriters on February 3, 
1948, that no material legal proceedings be pending against 
Kaiser-Frazer Corporation as of February 9,1948, the set¬ 
tlement date. Pursuant to this provision of the contract 
(and upon other grounds), Otis & Company refused to per¬ 
form. The questions which the defendants declined to an¬ 
swer related, among other things, to communications be¬ 
tween Eaton and the defendants and work performed by 
them on his behalf in alleged connection with the said Mas¬ 
terson suit. It is the position of the Commission that, if 
Eaton induced and inspired the filing of the Masterson suit 
for the purpose of affording a basis upon which Otis & 
Company could refuse to perform the underwriting con¬ 
tract with Kaiser-Frazer Corporation, such action is fraud¬ 
ulent, and, upon a prima facie showing that such fraud had 
been perpetrated, the defendants could not decline upon the 
ground of attorney-client privilege to give the testimony 
sought. The Commission filed an affidavit by one Anthon 
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H. Lund, Assistant Director of the Division of Trading and 
Exchanges of the Securities and Exchange Commission, 
which purports to summarize such parts of the record of 
the proceedings and evidence had in the investigation pro¬ 
ceedings upon which the Commission relies to show that 
there is evidence, other than the testimony sought from the 
defendants, sufficient to constitute a prima facie showing 
that the alleged fraud had been perpetrated by 
49 Eaton, acting through the defendants and others. 

Upon motion Cyrus S. Eaton and Otis & Company 
were permitted to intervene in these proceedings. The defen¬ 
dants and intervenors, in answer to the complaint, deny the 
jurisdiction of the Commission to conduct the proceedings 
in which the subpoenas were issued. They assert that the 
complaint fails to charge any fraud which would, if shown 
by prima facie evidence, destroy the attorney-client privi¬ 
lege, and thereupon ask the dismissal of the complaint. 
They further deny the acts charged in the complaint, which 
are asserted by the Commission to be fraudulent. They 
deny that any evidence in the proceedings constitutes a 
prima facie showing that the alleged fraud was perpetrated. 
They, therefore, assert that the attorney-client privilege 
has not been destroyed, and the defendants should not be 
required to testify concerning privileged communications. 
The defendants and intervenors insist that the Lund affi¬ 
davit may not be used in lieu of the record, and, further¬ 
more, that the evidence contained in the record should not 
be received and relied upon, because of the nature and con¬ 
duct of the proceedings, and the failure to permit cross-ex¬ 
amination of the witnesses. They ask relief in these re¬ 
gards by appropriate motions. By counterclaim the defen¬ 
dants and intervenors complain that the investigation pro¬ 
ceedings were not instituted and conducted for the bona 
fide purpose of enforcement of the Securities Exchange 
Act, as amended, but for the purpose of giving publicity to 
the charges of the Kaiser-Frazer Corporation against the 
intervenor Otis & Company, and to procure information 
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helpful to the said Kaiser-Frazer Corporation in a proceed¬ 
ing now pending in the United States District Court for the 
Southern District of New York, wherein the Kaiser-Frazer 
Corporation is plaintiff, seeking damages against said in- 
tervenor and others. Whereupon, by said counterclaim, the 
defendants and intervenors seek injunctive relief against 
the Commission to prevent further public investigation of 
the matters set forth in the complaint, further public state¬ 
ments prejudicial to the reputation of the defendants and 
intervenors, or any statements purporting to make findings 
or conclusions on the basis of said investigation, or 
50 any further investigation limited to matters in aid 
of the said Kaiser-Frazer Corporation’s suit. 

A hearing was had on July 19, 20 and 21,1948, at which 
time, following argument, the record, consisting of approxi¬ 
mately 6,000 pages, and the exhibits were filed by the 
Commission, subject to a motion of defendants and inter¬ 
venors to strike on the grounds heretofore mentioned. 
Leave was granted to the parties to file briefs and appen¬ 
dices, pursuant to which the Commission filed its supple¬ 
mental brief on August 3rd, and defendants and intervenors 
filed supplemental brief on August 31st. 

I have no difficulty with the question as to whether or not 
the Commission has jurisdiction to conduct the investiga¬ 
tion in which the subpoenas here sought to be enforced were 
issued. Underwriting transactions are so intimately re¬ 
lated to the sale and purchase of securities, and have such 
direct effect upon the recognized responsibilities of the 
Commission, that it cannot be said Congress did not con¬ 
template that the Commission should have power to inves¬ 
tigate alleged fraudulent practices relating thereto. 

It is a well recognized principle of administrative law 
that investigations ought to be so conducted that harmful 
publicity will not be used in lieu of sanctions provided by 
law, but it must rest in the sound discretion of the agency 
created by the Congress, and not with the courts, to deter¬ 
mine when investigations are to be conducted by open or 
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closed hearings. The limitation placed by the Court, in 
the case of Bank of America National Trust <md Savings 
Association v. Douglas , et al., 70 U. S. App. D. C. 221, 105 
F.(2d) 100, was upon the public disclosure of confidential 
reports of bank examiners made to the Comptroller of the 
Currency with reference to the bank there involved. The 
use “in confidence” of such reports was specifically author¬ 
ized by Congress, and the only statutory reference to pub¬ 
licity is in the Comptroller’s qualified authority to publish 
the report on any bank which fails to comply with his rec¬ 
ommendations. In the instant proceedings there is no 
comparable situation. If an analogy be sought between the 
reports involved in the Bank of America case and the com¬ 
munications here claimed to be privileged, it is ap- 
51 parent that they do not stand on the same footing. 

The bank reports could be used by the Commission 
in confidence, but not in public; the communications here 
involved, if privileged, may not be used, even ascertained, 
by the Commission either in confidence or publicly. If they 
be not privileged, there is no limitation on their use or 
ascertainment. 

I cannot agree with the contention of the defendants and 
intervenors that the complaint failed to charge fraudulent 
conduct. If the Masterson suit was in fact induced and 
inspired by the client of the defendants to afford the basis 
of relieving Otis & Company from the obligations of the 
underwriting agreement with Kaiser-Frazer Corporation, 
any communications to further such action were, in my 
opinion, beyond the immunity of the attorney-client privi¬ 
lege. That privilege has long been recognized as a very 
proper and necessary one to insure full and complete reve¬ 
lation by a person to an attorney to the end that the client 
may be properly advised, represented, and, in appropriate 
cases, defended by that attorney. To subject such revela¬ 
tions to exposure by the testimonial process would inev¬ 
itably lead to concealments which would impair proper rep¬ 
resentation and thus interfere with proper administration 
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of justice. While it relates to the rights of an individual, 
it is nonetheless recognized, as so many of our fundamental 
rights are, as essentially in the public interest. This privi¬ 
lege has, however, never been intended to be, and should 
not be, a cloak or shield for the perpetration of a crime or 
fraudulent wrong doing. One who consults an attorney to 
secure aid or assistance in the perpetration of a future 
crime or fraudulent wrong doing is not consulting that at¬ 
torney for the legitimate purposes which are protected by 
the privilege. If, therefore, it be shown by evidence other 
than the disclosure of the communications between client 
and attorney that aid or assistance is being sought for the 
perpetration of crime or fraudulent wrong doing, there is 
no immunity to the testimonial process respecting such 
communications. It has long been recognized, in both the 
English and American courts, that the party attacking the 
privilege on the ground that communications were to fur¬ 
ther a fraudulent purpose must produce sufficient 
52 evidence to sustain a finding that the communications 
were for such wrongful purpose before evidence as 
to the communications will be required. 1 Various expres¬ 
sions of this rule have been cited in brief and argument in 
these proceedings, but, upon analysis and a full reading of 
their context, they come in effect to this statement of the 
rule. 

The defendants and intervenors insist that there is a 
further limitation upon the disclosure of communications 
made by the client to an attorney, even though in further¬ 
ance of a crime or fraudulent wrong doing, and that is that 
only when such fraud is an issue in actual litigation may 
a disclosure of the communications relating thereto be re¬ 
quired. This is grounded upon the decision in Alexander 
v. U. S., 138 U. S. 353. In that case Alexander was con¬ 
victed of murder. The trial court had admitted evidence 
by an attorney to the effect that, during the interval be¬ 
tween the murder and the finding of the body, Alexander 


i Role 212 of the American Law Institute’s Model Code of Evidence. 
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had consulted him, saying that his partner was missing and 
had taken away some money, and inquiring whether he 
could hold certain horses of the partnership to secure the 
money. The Supreme Court reversed, distinguishing Re¬ 
gina v. Cox, 14 Q. B. D. 153, saying, 

This case, however, is clearly distinguishable from the one 
under consideration, in the fact that the solicitor [in the 
Cox case] was consulted with regard to a scheme to de¬ 
fraud, for which his clients were subsequently indicted and 
tried, and the testimony was offered upon that trial; while 
in this case the consultation was had after the crime was 
committed, and was offered in evidence as an admission 
tending to show that defendant was concerned in the crime, 
or rather as a statement contradictory to one he had made 
upon the stand. Had he been indicted and tried for a fraud¬ 
ulent disposition of his partner’s property, the case of Reg. 
v. Cox would have been an authority in favor of admitting 
this testimony, but we think the rule announced in that case 
should be limited to cases where the party is tried for the 
crime in furtherance of which the communication was made. 
[Emphasis supplied.] 

Considered in the factual situation of the Alexander case, 
it would seem that the distinction made with the Cox case 
was rather as to the time of the communications with refer¬ 
ence to the offenses involved than a holding that, with a 
proper showing being made, disclosure of communi- 
53 cations could not be required in an investigatory 
proceedings, as contended by the defendants and in- 
tervenors. While it is true, as defendants and intervenors 
state, that ordinarily an investigatory body finishes its task 
when a prima facie case of fraud is shown and there is, 
therefore, no necessity for going further and requiring the 
disclosure of a communication otherwise privileged in order 
to establish the fact of fraud, I can see no legitimate reason 
why, if the requisite showing has been made which justifies 
the piercing of the privilege, evidence in that situation, 
which is certainly competent, cannot be required and given 
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in an investigatory proceedings, and I do not believe the 
decision in the Alexander case was intended to hold other¬ 
wise. 

The question is, therefore, squarely met as to whether 
or not there is evidence which takes the communications 
out of the rule of attorney-client privilege. This evidence 
consists in part of testimony as to certain statements by 
the intervenor, Cyrus S. Eaton, and in part of documentary 
evidence as to numerous telephone conversations during the 
critical period after the attempted stabilization of the stock 
on the market, and immediately prior to the settlement date 
under the terms of the underwriting contract The state¬ 
ments of Eaton as to which testimony was given are to the 
effect that he would not go through with the agreement; 
that he threatened that there would be administrative in¬ 
vestigations, the stock would fall to $5, and “hell will be 
popping” if Kaiser-Frazer insisted on holding Otis & Com¬ 
pany to the contract. Testimony was also given that Eaton 
stated in substance, “I am going through the purchase 
agreement and the registration statement with a fine tooth 
comb and try and find something to hang my hat on;” “I 
will find something that I won’t be bound by, because I 
don’t propose to go through with it;” and “I would rather 
have a lawsuit on my hands than be broke.” There is also 
testimony to the effect that he asked his attorney to find a 
way out and what the measure of damages would be in the 
event of a cancellation without cause. The documentary 
record of long-distance telephone calls shows calls between 
February 5th and February 9th between the intervenor 
Eaton and certain parties, and among such calls are at 
least two from Eobert Bulkley and James Masterson 
54 and several calls from M. C. Harrison (one of the 
defendants) to David Martin, who is the attorney 
who filed the Masterson suit There is no evidence as to the 
telephone conversations themselves which shows that Eaton, 
or any one acting for him, induced or sought to induce the 
filing of the Masterson suit. There is testimony that in- 
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quiry was made by Harrison of A. L. Pomerantz in a tele¬ 
phone conversation concerning other matters as to whether 
or not Pomerantz was interested in the filing of a suit 
against Kaiser-Frazer. Pomerantz testified that his firm 
had been looking into Kaiser-Frazer for sometime, that 
they had in fact drafted a complaint,, but that he did not 
know positively whether they had actually served a sum¬ 
mons and complaint. Pomerantz stated that he understood 
the inquiry to be whether or not an action had been filed, or 
would be filed, and that positively Harrison did not state 
that he wanted Pomerantz to file such an action. He fur¬ 
ther testified that he called Harrison back the next day and 
stated that the action had not been filed. There is also evi¬ 
dence that defendant Harrison sent his younger partner, 
the defendant Hull, to Detroit from Cleveland to ascertain 
whether or not a suit against Kaiser-Frazer Corporation 
was filed on the morning of February 9th, which was the 
day it was filed, and which was also the closing date of the 
agreement. There is some testimony as to the choice by 
Masterson of Martin as the attorney to file his suit, and the 
Commission insists that the explanation of such choice is 
not considered credible. 

Certain of the circumstantial facts here depended upon 
testimony, while others rest upon documentary evidence. 
It is insisted by the defendants and intervenors that, inas¬ 
much as the witnesses were not subject to cross-examina¬ 
tion in the investigatory proceedings, their testimony 
should not be considered in determining whether or not a 
prima facie case of fraud has been made. With this I can¬ 
not agree, but, in determining whether or not testimony 
given under such circumstances in itself, or in conjunction 
with documentary evidence, constitutes a prima facie case, 
unquestionably it must be viewed in the light that the wit¬ 
nesses were not subjected to cross-examination. No one 
trained and experienced in considering the testimony 
55 of witnesses and making decisions based thereon can 
fail to realize that a witness’ testimony cannot be 
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considered to have the same reliability when his statements 
have not been subjected to full and fair cross-examination. 
This, in no sense, is concerned only with the veracity of the 
witness, but as well with his choice of language, honest rec¬ 
ollection and explanation. Of necessity, in investigatory 
proceedings frequently, and in grand jury proceedings uni¬ 
formly, the examination of witnesses does not include 
cross-examination. Such testimony for that reason is not 
to be disregarded, as defendants and intervenors contend, 
but it must be subjected to the strictest scrutiny for pos¬ 
sible ambiguity and equivocation. 

It is insisted that inferences should be drawn from the 
evidence that Eaton, through the defendants and others, 
inspired and induced the filing of the Master son suit. It is 
urged that, in considering whether or not the evidence is 
sufficient to pierce the attorney-client privilege, every in¬ 
ference favorable to the contention of the Commission 
should be made. In considering whether a prima facie case 
has been made, reasonable inferences from circumstances 
proved should be made to support the ultimate facts consti¬ 
tuting the prima facie case, but, of course, this does not 
mean that an inference of guilt or wrong doing can be made 
where that ultimate fact may not be reasonably drawn 
from the circumstantial facts established. It is quite ap¬ 
parent that the circumstantial facts proved are reasonably 
consistent with inquiries as to whether or not a derivative 
suit had been, or would be, filed, as with actually seeking 
to induce or cause the filing of such a suit. In this situation, 
I cannot believe that Curley v. United States, SI U. S. App. 
D. C. 389, 160 F.(2d) 229, compels the conclusion that a 
prima facie case of guilt or wrong doing has here been 
established. In any event, I do not consider the circum¬ 
stances here proved to be such, without more, as to reason¬ 
ably justify a verdict of wrong doing which could be sus¬ 
tained, and I, therefore, must conclude that the requisite 
prima facie showing of fraud to pierce the attorney-client 
privilege and relieve the communications here sought to be 
disclosed from immunity has not been made. 
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56 The 'Court, in these proceedings, is not required, 
nor would it be proper, to make findings as to whether 
or not the fraud charged was perpetrated, but only to deter¬ 
mine whether or not the evidence in the record, without 
more, constitutes a prima facie showing of such fraud. It 
should also be clearly understood that the Court is not 
passing on the claim of immunity respecting testimony 
other than communications between the intervenor and his 
attorneys. There is a note in the brief of the Commission 
to the effect that certain acts of the attorneys, about which 
the defendants were questioned, do not come within this 
scope, but no argument, oral or written, was made on this 
point, nor is any action by this Court sought on this ground. 

With respect to the counterclaim, I am of the view that 
such relief as the defendants and intervenors claim therein, 
and which can be properly granted, will be afforded by the 
refusal of this Court to enforce obedience to the subpoenas 
in so far as they seek to require testimony concerning com¬ 
munications falling within the attorney-client privilege. I 
am of the further view that, in so far as the counterclaim 
seeks injunctive relief respecting the future conduct of the 
hearings in the investigatory proceedings, the defendants 
and intervenors are not entitled to the relief sought, and 
that this Court does not have the power by injunctive relief 
to control the conduct of such hearings by the Commission. 

Other matters urged by the parties in this case, in addi¬ 
tion to those mentioned in this memorandum, have been 
fully considered, but do not, in my opinion, alter the con¬ 
clusions reached. 

In the view stated, the motion to dismiss the complaint 
and the motion to strike the record filed in lieu of the Lund 
affidavit will be denied. The order sought by the Commis¬ 
sion to enforce the subpoenas directed to the defendants 
in so far as they call for testimony and evidence relating 
to communications with their client, Cyrus S. Eaton, or 
require a disclosure of such communications, will be denied. 
The motion to dismiss the counterclaim and interrogatories 
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with reference thereto will be granted. Connsel will pre¬ 
pare orders to cany this decision into effect. 


Judge 

October 18,1948. 

• •*•••••*• 

57 Filed Jan 26 1949 

Exhibit “K” 

Order 

This matter having come on to be heard upon the com¬ 
plaint of the Securities and Exchange Commission filed 
June 25, 1948, and the answer and counterclaim of the de¬ 
fendants and intervenors filed July 9,1948, and the plaintiff 
having submitted the record of the proceedings before it 
entitled “In the Matter of Offering of Common Stock of 
Kaiser-Frazer Corporation (File No. OC-53) ” in support 
of its said complaint, and plaintiff having closed its case, 
and counsel having been heard, and the Court having filed 
its Memorandum dated October 18, 1948, which is desig¬ 
nated as the Court’s findings of fact and conclusions of law, 
denying the motions of defendants and intervenors to dis¬ 
miss the complaint for insufficiency and to strike the said 
proof in support thereof but finding that the said proof did 
not warrant the relief asked for in the complaint, and fur¬ 
ther concluding that the Court lacks the power to grant the 
relief sought for in the counterclaim, it is hereby 

Ordered, Adjudged and Decreed 

1. That the motion to dismiss the complaint be and it is 
hereby denied. 

58 2. That the motion to strike the record of the in¬ 
vestigation before the Securities and Exchange Com¬ 
mission be and it is hereby denied. 

3. That the order sought by the plaintiff Securities and 
Exchange Commission to enforce the subpoenas directed to 
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the defendants in so far as they call for testimony and evi¬ 
dence relating to communications with their client Cyrus 
S. Eaton or require a disclosure of such communications be 
and it is hereby denied, without costs. 

4. That the counterclaim and the interrogatories with 
reference thereto be and they are hereby dismissed, with¬ 
out costs. 

(sgd.) James W. Morris 

United States District Judge 

October 28,1948 

Approved as to form: 

(sgd) Louis Loss 

Attorney for plaintiff 

(sgd) Thurman Arnold 

Attorney for defendants and intervenors 

October 28,1948 

59 Filed Jan 26 1949 

Exhibit “L” 

Law Offices 

SCHNADER, HARRISON, SEGAL & LEWIS 

1719 Packard Building 
Philadelphia 2, Pa. 

November 1, 1948 

329 - ’49 

Mr. Alvin J. Stiver, 

Saunders, Stiver & Co., 

Terminal Tower Building, 

Cleveland 13, Ohio. 

Re: Otis & Company—Complaint No. 18 
Dear A1: 

Judge Morris of the United States District Court for the 
District of Columbia, handed down his decision on October 
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•IS, 1948, and signed an order putting it into effect on Octo¬ 
ber 28,1948. The decision is in two parts. 

On the 'Commission’s application to require Harrison and 
Hull to testify, he ruled that the attorney-client privilege 
could not be broken. It appears that he was somewhat in¬ 
fluenced by the fact that no cross-examination had been 
allowed in the Commission investigation, but this does not 
appear to have been the decisive point. The crux of his 
finding was that the record of investigation did not make 
out a prima facie case of fraud. 

The second part of his decision held that the Court had 
no power to interfere with the Commission’s investigation. 
He therefore denied the counterclaim of Eaton and Otis & 
Company, which requested an injunction against the Com¬ 
mission’s investigation. 

Turning to the order entered by Judge Letts, enjoining 
the National Association of Securities Dealers, Inc., 
60 from proceeding with Complaint No. 18, that injunc¬ 
tion was to remain in force only 1 ‘pending the deci¬ 
sion of Judge Morris”. Since the decision of Judge Morris 
has been rendered, the injunction against the N. A. S. D. 
has expired. 

In my opinion, the issues that are before the Committee 
on Complaint No. 18 are not the same as those determined 
by Judge Morris. The Committee has before it the question 
whether the rules of the Association require a member to 
choose between answering questions, such as those directed 
to Otis & Company, or suffer suspension for failure to an¬ 
swer. This question involves the whole relationship be¬ 
tween the Association and its members, including the agree¬ 
ment of the members and registered representatives to ad¬ 
here to the Rules of Fair Practice. It can only be answered 
in the light of the purposes of the Association, its statutory 
duties and its lack of power to subpoena witnesses. As I 
construe the Rules, they impose a condition on the member 
that to remain in good standing he must report fully and 
frankly to the Association as to matters relevant to an in- 
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vestigation of his conduct of business. In view of the pur¬ 
poses of the Association, to provide a means for self-disci¬ 
pline among members of the securities trade, it would seem 
illogical to make an exception in the case of a member who 
claimed even the Constitutional privilege against self-in¬ 
crimination. To say that he could remain in good standing 
while refusing to furnish records or reports required by 
the Rules would destroy the very purpose of the Rules and 
would tend to make the Association helpless to carry out 
its statutory purpose. 

In the present situation the same reasoning would apply 
to the common-law privilege relating to confidential 
61 communications between attorney and client, partic¬ 
ularly since the communications themselves may 
have been an integral part of a scheme violating high stand¬ 
ards of commercial honor and just and equitable principles 
of trade. 

This is not to say that the member can be forced to fur¬ 
nish the report required by the Committee; but the Com¬ 
mittee need not grant that the member has a Constitutional 
or common law right to remain in good standing while 
refusing to report. The question to be decided in this case 
is not whether the common law privilege exists; it is 
whether or not the member should be suspended pending 
its refusal to furnish the required report. 

Accordingly, it is my opinion that the Committee is free 
to send a second notice of Complaint No. 18 to the respon¬ 
dents, as provided by the Code of Procedure, giving them 
at least five business days to answer. In doing so, you may 
wish to enclose copies of this letter with such notice to the 
respondents and their counsel. 

Sincerely yours, 

(Sgd) Robebt M. B lair-Smith 
Robert M. Blair-Smith 
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Exhibit “M” 

Letterhead of 
Joseph L. Wei nee 

November 18,1948 

329 - ’49 

Mr. Alvin J. Stiver, 

Acting Chairman 

District Business Conduct Committee No. 10 
National Association of Securities Dealers, Inc. 

Columbus, 15, Ohio 

Re: Complaint No. 18 

Dear Mr. Stiver: 

This will acknowledge receipt of a copy of your letter of 
November 12, 1948, addressed to Otis & Co. et al, together 
with a second notice of complaint, a notice of complaint, a 
complaint and a copy of a letter dated November 1, 1948, 
written to you by your counsel, Mr. Robert M. Blair-Smith. 

I must confess that I am bewildered by these documents. 
I assume that the letter from your counsel is intended as an 
explanation. If so, I am convinced that it is entirely inade¬ 
quate, for the following reasons: 

1. When you first asked for this information under date 
of August 6, you justified your request with a document 
which undertook to interpret the record of the S. E. C. 
investigation, and to show that there was reason to believe 
that a fraud had been committed. Judge Morris held that 
the record did not so show and did not warrant interfering 
with the attorney-client privilege. Despite this, your coun¬ 
sel now asserts that Judge Morris’ decision is immaterial. 

2. The argument which your counsel now makes, namely, 
that the issue before Judge Morris had no bearing on the 
duties of a member of the Association, is precisely the ar¬ 
gument which was made by your counsel before Judge Letts 
as the reason for not granting an injunction against the 
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Association. Judge Letts disagreed with the argument, 
and granted the injunction. Nevertheless, your counsel now 
says that the decision of Judge Letts is immaterial. 

3. Your counsel asserts that even though the court has 
held that the S. E. C. is not entitled to this information, 
nevertheless you are entitled to it, although Section 24 of 
the Code of Procedure provides that your records shall be 
open to inspection by any duly authorized agent of the 
S. E. C. It is obvious that to comply with your request 
would nullify the decision of the court, and that, indeed, 
would appear to be the intention of your counsel 
63 4. Your counsel asserts, quite gratuitously, that 

members of the Association do not have the rights 
otherwise guaranteed to them by the Constitution, appar¬ 
ently unaware of the express provision of Section 15A(a) 
that registration by the Association “shall not be construed 
as a waiver by such association or any member thereof of 
any constitutional rights”. 

5. Your counsel has not even attempted to discuss the 
other objections which were set forth in my letter of August 
13, 1948. 

I appreciate that the members of the Committee are not 
by profession lawyers and may feel diffident in passing upon 
legal problems. But the decision to act or not to act—and 
the responsibility for it—rest solely with the members of 
the Committee and cannot be delegated. Nor, in my opinion, 
is the situation one which calls for refinement of legal rea¬ 
soning. It is hard for me to believe that any American 
citizen would fail to react to an assertion that by joining 
the Association members have lost their constitutional 
rights. 

I trust that upon re-consideration your Committee will 
recall this action. 


JLW:D 


Very truly yours, 
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NATIONAL. ASSOCIATION OP SECURITIES DEALERS INC. 

November 26, 1948 

Re: Complaint No. 18 
To: 

District Business Conduct Committee of 
District No. 10 

Room 614, 44 East Broad Street, 

Columbus, 15, Ohio 


Motion 

Otis & Co., respondent herein, and Cyrus S. Eaton and 
William R. Daley, additional respondents, hereby move 
that the complaint herein be dismissed and the proceeding 
discontinued upon the grounds set forth in the letter of the 
undersigned to Mr. Joseph J. Van Heyde, Secretary of 
District Business Conduct Committee of District No. 10, 
dated August 13, <1948, and the letter of the undersigned to 
Mr. Alvin J. Stiver, Acting Chairman of District Business 
Conduct Committee of District No. 10, dated November 18, 
1948, which letters are hereby incorporated as if herein 
set forth at length. 

Respondents request an opportunity for presentation of 
the considerations in support of the foregoing motion. 

Respectfully submitted, 

Joseph L. Weiner 
Attorney for Respondents 
52 Wall Street 
New York, N. Y. 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

No. 329-49 

Otis & Co., Cyrus S. Baton and William R. Daley, 

Plaintiffs, 

v. 

National Association of Securities Dealers, Inc., 
1625 K Street, N. W., Washington, D. C. 

Securities and Exchange Commission, et al., Defendants. 

Answer of Defendant National Association of Securities 
Dealers, Inc., and Prayer for Dismissal of Complaint 

Defendant National Association of Securities Dealers, 
Inc., by its attorneys, answers the plaintiffs’ complaint as 
follows: 

first defense 

This Court is without jurisdiction over the subject mat¬ 
ter of the action inasmuch as a different and exclusive 
method of review of defendant’s disciplinary actions with 
respect to its members is provided by law, Securities Ex¬ 
change Act of 1934, Sections 15A(g) and (h) and Section 
25 (15 U. S. C. Sections 78o-3(g) and (h), 78y). 
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Certificate of Incorporation 


Effective Dates of Various Articles and Sections of the 
MANUAL as well as t'^ e Code of N.A.S.D. will be found on the 
following page. 
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EFFECTIVE DATES. 

Certificate of Incorporation approved for Invest¬ 


ment Bankers Conference, Inc.Sept. 3, 1936 

•Approval of Maloney Act by Congress.June 25, 1938 

Effective Date of Rules of Fair Practice NA-S.D. 

(Except Art. m, Secs. 23, 24 and 25).July 15, 1939 

Effective Date of Code of Procedure for Handling 
Trade Practice Complaints N.A.S.D.July 15, 1939 


Approval of Amendment to Certificate of Incorpo¬ 
ration changing name to National Association of 


Securities’Dealers, Inc. .*..July 18, 1939 

Order of S. E. C. Granting Application for Regis¬ 
tration of N. A. S. D. as a National Securities As¬ 
sociation pursuant to Section 15A (a) of Securi¬ 
ties Exchange Act of 1934 as Amended.Aug. 7, 1939 

Effective Date of Article HI, Sections 23, 24 and 25 

(Trade Preference Rules) .Nov. 6, 1939 


Effective Date of Article m, Section 26 (Invest¬ 


ment Trust Rule).June 1, 1941 

Effective Date of Uniform Practice Code.Aug. 1, 1941 


Effective Date of Article XV of the By-Laws (“Regis¬ 
tered Representatives ,, ).Jan. 15, 1946 


•The title of the Maloney Act (Section 15A of Sec. Exch. Act of 1934) reads: 
“to provide for the establishment of a mechanism of regulation among over- 
the-counter brokers and dealers operating in interstate and foreign commerce 
through the mails, to prevent acts and practices inconsistent with just and 
equitable principles of trade, and for other purposes.* 1 * 
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CERTIFICATE OF INCORPORATION 
OF 

NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC. 

Filed July 18, 1939 


First. The name of the Corporation is National Association of Name. 
Securities Dealers, Inc. 

Second. Its principal office in the State of Delaware is located Doi^re 
at No. 100 West 10th Street, in the City of Wilmington, County A*rot. 
of New Castle. The name and address of its resident agent is the 
Corporation Trust Company, No. 100 West 10th Street, Wilming¬ 
ton, Delaware. 

Third. The nature of the business or objects or purposes to be objaeta. 
transacted, promoted or carried on are: 

(1) To promote through cooperative effort the investment bank¬ 
ing and securities business, to standardize its principles and prac¬ 
tices, to promote therein high standards of commercial honor, and 
to encourage and promote among members observance of Federal 
and State securities laws; 

(2) To provide a medium through which its membership may 
be enabled to confer, consult, and cooperate with governmental and 
other agencies in the solution of problems affecting investors, the 
public, and the ‘investment banking and securities business; 

(3) To adopt, administer and enforce rules of fair practice and 
rules to prevent fraudulent and manipulative acts and practices, ' 
and in general to promote just and equitable principles of trade for 
the protection of investors; 

(4) To promote self-discipline among members, and to investi¬ 
gate and adjust grievances between the public and members and 
between members; 

(5) To establish, and to register with the Securities and Ex¬ 
change Commission as, a national securities association pursuant 

to Section 15A of the Securities Exchange Act of 1934, as amended, ' 
and thereby to provide a medium for effectuating the purposes of 
said section: 
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(6) To transact business and to purchase, hold, own, lease, 
mortgage, sell and convey any and all property, real and personal, 
necessary, convenient, or useful for the purposes of the Corpora¬ 
tion in any part of the United States of America; 


(7) In general, to carry on any other operation or business in 
connection with the foregoing and to have and exercise all the 
powers conferred by the laws of Delaware upon corporations 
formed under the act hereinafter referred to, and to do any and 
all of the thin gs hereinbefore set forth to the same extent as 
natural persons might or could do. 

The objects and purposes specified in the foregoing clauses shall, 
except where otherwise expressed, be in nowise limited or re¬ 
stricted by reference to, or inference from, the terms of any other 
clause in this certificate of incorporation, but the objects and pur¬ 
poses specified in each of the foregoing clauses of this article shall 
be regarded as independent objects and purposes. 


Fourth. This Corporation shall be a membership corporation 
and shall have no capital stock. The Corporation is not organized 
and shall not be conducted for profit, and no part of its net reve¬ 
nues or earnings shall inure to the benefit of any individual, sub¬ 
scriber, contributor, or member. 

The conditions, method of admission, qualifications and classifica¬ 
tions of membership, the limitations, rights, powers and duties of 
members, the dues, assessments, and contributions of members, the 
method of expulsion from and termination of membership, limi¬ 
tations upon or qualifications of voting power, and all other mat¬ 
ters pertaining to the membership and the conduct, management 
and control of the business, property and affairs of the Corporation 
shall be as provided from time to time in the by-laws of the 
Corporation. 


Fifth. The names and places of residence of each of the incor¬ 
porators are as follows: 


'Name 

Alfred Jervis 
C. S. Peabbles 
W. T. Hobson 


Residence 
Wilmington, Del. 
Wilmington, Del. 
Wilmington, Del. 


Sixth. The Corporation shall have perpetual existence. 


Seventh. The private property of the members shall not be sub¬ 
ject to the payment of corporate debts to any extent whatever. 
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Eighth. The Corporation shall be managed by a Board of 
Governors of snch number and having such qualifications, powers 
and duties as shall be provided from time to time in the by-laws of 
the Corporation. The Board of Governors shall be the govern¬ 
ing body of the Corporation. The by-laws may also provide for 
such assistants to them, and such officers, agents and employees 
as may be deemed necessary to administer the affairs of the Cor¬ 
poration. 

The Board of Governors shall be nominated from among the 
members of the Corporation and elected in such manner as shall 
be set forth in the by-laws. 

In furtherance and not in limitation of the powers granted by 
statute, the Board of Governors is expressly authorized unless the 
by-laws otherwise provide: 

To make, alter or repeal the by-laws of the Corporation; 

To authorize and cause to be executed mortgages and liens upon 
the real and personal property of the Corporation; 

By resolution or resolutions, passed by a majority of the Board 
of Governors, to designate one or more standing committees, each 
committee to consist of such membership and to have such powers 
and duties and have such name or names as may be provided in 
the by-laws or the resolution or resolutions. The by-laws may 
provide for an executive committee and for such other committees 
as may be from time to time deemed advisable and such committees 
shall be appointed or elected in such manner and shall have such 
membership powers and duties as shall be from time to time pro¬ 
vided by resolution of the Board of Governors or in the by-laws of 
the Corporation. 

The Corporation may, in its by-laws, confer powers upon its 
Board of Governors in addition to the foregoing and in addition to 
the powers and authorities expressly conferred upon them by the 
statute. 

\ 

Ninth. Both members and the Board of Governors shall have 
power, if the by-laws so provide, to hold their meetings and to 
have one or more offices within or without the State of Delaware 
and to keep the books of the Corporation (subject to the pro¬ 
visions of the statutes), outside the State of Delaware at such 
places as may be from time to time designated by the Board of 
Governors. * 

Tenth. The Corporation reserves the right to amend, alter, 
change, or repeal any provision contained in this certificate of in- 


Gorernors. 


Administrative 

Staff. 


Powers. 


Appointment 
or Committee*. 


Meetings. 


Office*. 


Right to 
Amend 
Certificate of 
Incorporation. 
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corporation, in the manner now or hereafter prescribed by statute, 
and all rights conferred upon members herein are granted subject 
to this reservation. 

We, The Undersigned, being each of the original incorporators 
hereinbefore named for the purpose of forming a corporation to 
operate both within and without the State of Delaware, and in 
pursuance of the General Corporation Law of the State of Dela¬ 
ware, being Chapter 65 of the Revised Code of Delaware, and the 
acts amendatory thereof and supplemental thereto, do make and 
file this certificate, hereby declaring and certifying that the facts 
herein stated are true, and accordingly have hereunto set our 
hands and seals this first day of September, 1936. 

In the presence of 

Herbert E. Latter. Alfred Jervis (S eal ) 

C. S. Peabbles (Seal) 
W. T. Hobson (Seal) 
Incorporators. 


BY-LAWS 

















BY-LAWS 


NATIONAL ASSOCIATION 


Effective July 15, 1939. 
Except as Otherwise Shown, 


Membership 


Section 1. Any broker or dealer authorized to transact and whose 
regular course of business consists in actually transacting any 
branch of the investment banking or securities business in the 
United States, under the laws of any State and/or the laws of the 
United States, shall be eligible to membership in the Corporation, 
except such brokers or dealers as are excluded pursuant to Section 
2 of this Article. 


Section 2. No broker or dealer, except with the approval or at Restriction* on 
the direction of the Securities and Exchange Commission (here- Membership ~ 
inafter referred to as the Commission), in cases in which the Com- 
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mission finds it appropriate in the public interest so to approve 
or direct pursuant to Section 15A(b) (4) of the Securities Ex¬ 
change Act of 1934, as amended, (hereinafter referred to as the 
Act), shall be admitted to or continued in membership in the Cor¬ 
poration if (1) such broker or dealer, whether prior or subsequent 
to becoming such, or (2) any partner, officer, director, or branch 
manager of such broker or dealer (or any person occupying a 
similar status or performing similar functions), or any person 
directly or indirectly controlling or controlled by such broker or 
dealer, whether prior or subsequent to becoming such, (A) has been 
and is suspended or expelled from a securities association (whether 
national or affiliated) registered pursuant to Section 15A of the 
Act, or from a national securities exchange, registered pursuant 
to Section 6 of the Act, for violation of any rule of such association 
or exchange which prohibits any act or transaction constituting 
conduct inconsistent with just and equitable principles of trade, 
or requires any act the omission of which constitutes conduct 
inconsistent with just and equitable principles of trade, or (B) 
is subject to an order of the Commission denying or revoking his 
registration pursuant to Section 15 of the Act, or expelling or sus¬ 
pending him from membership in a registered securities association 
or a national securities exchange, or (C) by his conduct while 
employed by, acting for, or directly or indirectly controlling or^ 
controlled by, a broker or dealer, was a cause of any suspension, 
expulsion, or order of the character described in Clauses (A) or 
(B), which is in effect with respect to such broker or dealer. 

Section 3. When used in these by-laws, unless the context other¬ 
wise requires: 

(a) The term “broker” means any individual, corporation, 
partnership, association, joint stock company, business trust, un¬ 
incorporated organization or other legal entity engaged in the busi¬ 
ness of effecting transactions in securities for the account of others, 
but does not include a bank. 

(b) The term “dealer” means any individual, corporation, 
partnership, association, joint stock company, business trust, unin¬ 
corporated organization or other legal entity engaged in the busi¬ 
ness of buying and selling securities for his own account, through 
a broker or otherwise, but does not include a bank, or any person 
insofar as he buys or sells securities for his own account, either in¬ 
dividually or in some fiduciary capacity, but not as a part of a 
regular business. 
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(c) The term “investment banking or securities business” means 
the business, carried on by a broker or dealer, of underwriting or 
distributing issues of securities, or of purchasing securities and 
offering the same for sale as a dealer therein, or of purchasing and 
selling securities upon the order and for the account of others; 
provided, however, that the term “investment banking or securi¬ 
ties business” shall not include transactions on regularly organized 
exchanges, but such term shall include all business relating to such 
transactions to the extent that such business is not conducted by 
a member of such exchange, or by any person or organization hav¬ 
ing the privilege of any such exchange for itself or any of its part¬ 
ners or executive officers. 

(d) The term “member” means either any broker or dealer ad¬ 
mitted to membership in the Corporation or any officer or partner 
of such a member or, as provided in Section 5 of this Article, the 
executive representative of such a member or the substitute for 
such a representative. 

# (e) The term “bank” means (A) a banking institution organ¬ 
ized under the laws of the United States, (B) a member bank of the 
Federal Reserve System, (C) any other banking institution, 
whether incorporated or not, doing business under the laws of 
any State or of the United States, a substantial portion of the 
business of which consists of receiving deposits or exercising fidu¬ 
ciary powers similar to those permitted to national banks under 
section 11 (k) of the Federal Reserve Act, as amended, and which 
is supervised and examined by State or Federal authority having 
supervision over banks, and which is not operated for the purpose 
of evading the provisions of this title, and (D) a receiver, conser¬ 
vator, or other liquidating agent of any institution or firm included 
in clauses (A), (B), or (C) of this paragraph. 

Section 4. (a) Application for membership in the Corporation, 
properly signed by the applicant, shall be made to the Board of 
Governors, on the form to be prescribed by the Board, and shall 
contain: 

(1) An acceptance of and an agreement to abide by, comply 
with, and adhere to, all the provisions, conditions, and cove¬ 
nants of the certificate of incorporation, the by-laws, the rules 
and regulations of the Corporation as they are or may from 
time to time be adopted, changed or amended, and all rulings, 
orders, directions and decisions of, and penalties imposed by, 
the Board of Governors or any duly authorized committee; 
provided however, that such an agreement shall not be coh- 
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# Effective Oct. 15, 1942. 
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straed as a waiver by the applicant of any right to appeal as 
provided in the Act; 

(2) An agreement to pay such dues, assessments, and other 
charges in the manner and amount as shall from time to time 
be fixed by the Board of Governors pursuant to these by-laws; 

(3) An agreement that neither the Corporation, nor any 
officer or employee thereof, nor any member of the Board of 
Governors or of any District or other Committee, shall be liable, 
except for wilful malfeasance, to the applicant or to any mem¬ 
ber of the Corporation or to any other person, for any action 
taken by such officer or member of the Board of Governors or 
of any District or other Committee in his official capacity, or 
by any employee of the Corporation while acting within the 
scope of his employment or under instruction of any officer, 
board, or committee of the Corporation, in connection with the 
administration or enforcement of any of the provisions of the 
by-laws, any of the rules and regulations as they are or may 
from time to time be adopted, changed or amended, or any rul¬ 
ing, order, direction, decision of, or penalty imposed by, the 
Board of Governors or any duly authorized committee. 

(4) Such other reasonable information with respect to the 
applicant as the Board of Governors may require. 

(b) Any application received by the Board of Governors shall 
be referred to the District Committee of the district in which the 
applicant has his principal place of business, and if a majority of 
the members of such District Committee are satisfied that the appli¬ 
cant is qualified for membership pursuant to the provisions of this 
Article, it shall approve the applicant’s admission to membership 
and promptly notify the Secretary of the Corporation. 

(c) If a majority of the members of such District Committee 
are not satisfied that the applicant is qualified for membership 
under any provision of this Article, the applicant shall, as promptly 
as possible, be notified of and be given an opportunity to be heard 
upon the specific grounds of disqualification which are under con¬ 
sideration. If a hearing is had, a record shall be kept, and if a ma¬ 
jority of the members of such District Committee, after hearing, 
determine that the applicant is not qualified for membership, they 
shall make a recommendation accordingly, setting forth the specific 
grounds upon which such recommendation is based, and shall 
forthwith forward such recommendation and the record to the 
Board of Governors. 
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(d) If the Board of Governors, after appropriate notice and 
opportunity for hearing, and upon consideration of the recommen- 

i dation and record of the District Committee and such other evi¬ 
dence as it may develop, determines that the applicant is not quali¬ 
fied for membership, it shall render a written decision disapproving 
his admission to membership, and shall set forth therein the specific 
j grounds upon which such disapproval is based; otherwise, the 
! Board of Governors shall approve the applicant’s admission to 
membership. The Board of Governors shall promptly notify *he 
District Committee of any action taken, and the District Committee 
in turn shall promptly notify the applicant. 

(e) Any applicant for membership in the Corporation whose ap- bJS^sSeo 
plication is disapproved by the Board of Governors as hereinabove 
provided may make application for review of such action to the 
Commission in accordance with the provisions of Section 15A of 
the Act. 


•(f) Every applicant whose admission to membership is approved By*!**. 01 
by any District Committee or the Board of Governors shall sign 
the By-Laws of the Corporation, provided that the signature of 
any such applicant may be affixed to an instrument incorporating 
By-Laws by reference and shall become a member of the Corpora¬ 
tion as at the date of any such approval. 

Section 5. Each member shall appoint and certify to the Secre- "Exeeutiv* 

xtcp rcsciibitlTO, 

tary of the Corporation an “executive representative” who shall 
represent, vote and act for the member in all the affairs of the 
Corporation, except that other executives of a member may hold 
office in the Corporation, serve on the Board of Governors or Com¬ 
mittees of the Corporation, or otherwise take part in the affairs of 
the Corporation. A member may change its executive representa¬ 
tive at will upon giving written notice thereof to the Secretary, 
or may, when necessary, appoint by written notice to the Secre¬ 
tary, a substitute for its executive representative. An executive Substitute, 
representative of a member or a substitute shall preferably be an 
executive officer of the member, if a corporation, a partner in case 
of a partnership, and the member himself if an individual, but he 
may be an employee of the member, if given authority to act for the 
member in the course of the Corporation’s activities. 


Section 6. The Secretary of the Corporation shall keep a cur- Membership 
rently accurate and complete membership roll, containing the 80111 
name and address of each member and the name and address of the 
executive representative of each member. In any case where a mem¬ 
bership has been terminated, such fact shall be recorded, together 
with the date on which the membership ceased. The membership 
• As amended, effective Oct. 15, 1942. 
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roll of the Corporation shall at all times be available to all mem¬ 
bers of the Corporation, to all governmental authorities, and to 
the general public. 

•Section 7. Membership in the Association may be voluntarily 
terminated only by formal resignation. Resignations of mem¬ 
bers must be in writing and addressed to the Board of Governors, 
which shall immediately notify the appropriate District Commit¬ 
tee. Any member may resign from the Corporation at any time. 
Such resignation shall not take effect until fifteen (15) days after 
receipt thereof by the Board of Governors and until all indebt¬ 
edness due the Corporation from such member shall have been 
paid in full and so long as any complaint or action is pending 
against the member and so long as any examination of such mem¬ 
ber is in process. The Board of Governors, however, may in its 
discretion declare a resignation effective at any time. 

•Section 8. No member of the Corporation may transfer his 
membership or any right arising therefrom; except that the con¬ 
solidation, merger, change of name, or reorganization of any cor¬ 
poration which is a member of the Corporation, or any change in 
the name or membership of a partnership which is a member of 
the Corporation, shall not be deemed to constitute a transfer, 
except as otherwise herein provided. All rights of a member in 
the Corporation or in its property shall cease upon the termina¬ 
tion of his membership. In the case of an individual member, his 
membership shall forthwith cease upon his death. In the case of 
the liquidation or winding up of a corporation or partnership 
which is a member of the Corporation, its membership shall forth¬ 
with cease provided that all obligations of membership under the 
By-Laws and Rules of Fair Practice have been fulfilled, and unless 
the business of any such corporation or partnership is to be car¬ 
ried on by a successor organization or organizations, and the 
predecessor corporation shall so represent to the Board of Gov¬ 
ernors, in which case the membership of any such corporation 
or partnership shall be extended to such successor organization 
or organizations with the consent of the Board of Governors and 
subject to such terms and conditions as the Board deems equitable 
and appropriate in the circumstances. The membership of an 
individual may be extended to a successor organization with the 
consent of the Board of Governors and subject to such terms and 
conditions as the Board deems equitable and appropriate in the 
circumstances. The membership of any partnership shall not ter¬ 
minate by reason of the death or withdrawal of any partner, the 
addition of any new partner, or any change of name; provided, 
* As amended, effective Oct. 15, 1942. 
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however, that the new partnership formed thereby shall continue 
in the investment hanking or securities business and shall possess 
• the qualifications required for membership in the Corporation. 
The consolidation or reorganization or merger or change of name 
of any corporate member shall not terminate the membership of 
such corporate member; provided, however, that the new corpo¬ 
ration formed thereby shall continue in the investment banking 
or securities business and shall possess the qualifications required 
for membership in the Corporation. The Board of Governors, 
however, shall have the right to require any successor firm or 
firms, whether corporations or partnerships, to sign or execute the 
By-Laws, or otherwise confirm their membership in the Cor¬ 
poration. 

Section 9. Each branch office of a member of the Corporation 
shall register with, and be listed upon the membership roll of, the 
Corporation, and shall pay such dues, assessments and other 
charges as shall be fixed fr«m time to time by the Board of 
Governors pursuant to Article III hereof. 

Section 10. A registered branch office of a member of the Cor¬ 
poration shall entitle such member to one vote on all matters per¬ 
taining solely to the district in which such registered branch office 
is located (including the election of members to the Board of 
Governors from such district); provided, however, that if any 
member of the Corporation shall have more than one registered 
branch office in a district, or its principal office and one or more 
registered branch offices in a district, such member shall be en¬ 
titled to only one vote in such district. 

Section 11. The term “branch office” as used in Section 9 of 
this Article, is defined to be an office which is located in the 
United States but in some city other than that in which the mem¬ 
ber has its principal place of business, which occupies quarters 
entirely separate from, and not jointly with, an office conducting 
any other business, which is owned or controlled by the member, 
which does a business substantially similar to that of the member, 
and which is managed by a resident executive or partner of the 
member. The term “branch office,” as used in Section 9 of this 
Article, shall also include a corporate subsidiary of a member which 
is located in the United States, but has its principal place of busi¬ 
ness in some city other than that in which the parent member has 
its principal place of business, which occupies quarters entirely 
separate from, and not jointly with, an office conducting any other 
business, which is owned or controlled by the member, and which 
does a business substantially similar to that of the member. 
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Section 12. A District Committee may classify any branch or 
corporate subsidiary of a member not meeting the requirements of 
Section 11 of this Article as a “branch office” if such Committee is 
satisfied that the requirements of Section 11 of this Article are sub¬ 
stantially met, and that the business of said branch or subsidiary 
in the district is of sufficient importance to justify such a classifica- 
N tion. 

• Section 13. (a) A member may continue in membership in the 
Corporation only so long as he possesses all of the. qualifications 
for admission to membership as provided in this Article. 

(b) If the District Committee of the District in which a mem¬ 
ber has his principal place of business at any time has reasonable 
grounds for belief that such member no longer possesses all of the 
qualifications for admission to membership, as provided in this 
Article, it shall* as promptly as possible, notify such member of 
the specific grounds upon which it deems such member no longer 
qualified for membership. Such member shall thereupon be given 
an opportunity to be heard upon the specific grounds of disqualifi¬ 
cation which are under consideration. If a hearing is had, a record 
should be kept thereof, and if a majority of the members of such 
District Committee, after hearing or opportunity for hearing, 
determines that such member is no longer qualified to be continued 
in membership, it shall make a recommendation to the Board of 
Governors that the membership of such member be cancelled, set¬ 
ting forth the specific grounds upon which such recommendation 
is based, and shall forthwith forward such recommendation and 
the record, if any, to the Board of Governors. 

(c) If the Board of Governors, after appropriate notice and 
opportunity for hearing, and upon consideration of the recom¬ 
mendation and record of the District Committee, and such other 
evidence as it may develop, determines that such member is not 
qualified to be continued in membership it shall render a written 
decision cancelling the membership of such member, and shall set 
forth therein the specific grounds upon which such cancellation 
is based; otherwise, the Board of Governors shall dismiss the pro¬ 
ceedings. The Board of Governors shall promptly notify the Dis¬ 
trict Committee of any action taken, and the District Committee 
in turn shall promptly notify the member. 

(d) Any member whose membership is cancelled by the Board of 

Governors as hereinabove provided in this Section may make ap¬ 
plication for review of such action to the Commission in accordance 
with the provisions of Section 15A of the Act. - 

* Effective Oct 15, 1942. 



Article II 
Affiliates 

Section 1. Any association of brokers or dealers, registered with £ ) ° aUflc * tlon * 
the Co mmi ssion as an affiliated securities association nnder the pro- 
visions of Section 15A of the Act, may become an affiliate of the 
Corporation as hereinafter provided in this Article. 

Section 2. Application for admission as an affiliate shall be 
made to the Board of Governors in writing, in such form as the 
Board of Governors may prescribe, and shall contain a certified 
copy of the application to the Commission for registration as an 
affiliated securities association, a certified copy of the order of the 
Commission granting such registration, and such other reasonable 
information as the Board of Governors may require. 

Section 3. No applicant may become an affiliate of the Corpor- 
tion unless it agrees: 

(a) That it will classify its members, for purposes of levying 
dues and assessments, on the same basis as that applicable to mem¬ 
bers of the Corporation and that the amount of dues or assess¬ 
ments payable by each of its members for any given period, based 
on such classification, shall not be lower than that payable by a 
member of the Corporation in the same class for the comparable 
period; provided, however, that if by reason of the special type 
of business conducted by members of an applicant, the foregoing 
agreement is impracticable of application to such applicant, such 
applicant shall agree that it will fix and levy dues or assessments 
payable by its members on some other basis to be agreed upon by 
the applicant and the Board of Governors of the Corporation, 
which shall be fair and equitable in view of the dues and assess¬ 
ments payable by members of the Corporation. 

(b) That it will pay the Corporation annually, in the form of 
dues or otherwise, for services to be rendered by the Corporation 
to the applicant, the amount to be agreed upon by the applicant 
and the Board of Governors of the Corporation annually in ad¬ 
vance, and that should the applicant and the Corporation be un¬ 
able to reach an agreement as to an appropriate amount, the appli¬ 
cant will consent to the submission of the controversy to the Com¬ 
mission for arbitration, and that if submitted, it will abide by the 
Commission's decision thereon; 

(c) That, after affiliation, it will at all times keep its charter, 
by-laws, rules of fair practice and code of procedure so integrated 
with the corresponding charter, by-laws, rules of fair practice and 
code of procedure of the Corporation as not to conflict in any way 
therewith; and 
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(d) That the Board of Governors, in accordance with the pro¬ 
visions of Section 6 of this Article, may at any time suspend or 
cancel its affiliation with the Corporation. 

Section 4. No applicant may become an affiliate of xhe Corpora¬ 
tion unless it appears to the Board of Governors: 

(a) That snch applicant is so organized and is of such a charac¬ 
ter as to be able to comply with and carry out its purposes, and 
those of the Corporation and of Section 15A of the Act; and 

(b) That the charter, by-laws, rules of fair practice and code of 
procedure of the applicant are so integrated with the corresponding 
charter, by-laws, rules of fair practice and code of procedure of 
the Corporation as not to conflict in any way therewith. 

Section 5. If it appears to the Board of Governors that the 
foregoing requirements of this Article are met by the applicant, 
it shall approve such applicant’s admission as an affiliate; other¬ 
wise, after appropriate notice and opportunity for hearing, it 
shall disapprove such application in writing and shall set forth 
therein the specific grounds upon which such disapproval is based. 

Section 6. The Board of Governors may at any time suspend 
or cancel the affiliation of an affiliate with the Corporation if the 
Board of Governors finds that the affiliate has ceased to be of such 
a character as to be able to or has failed to carry out its purposes 
or the purposes of Section 15A of the Act, or has failed to carry 
out any of the conditions of affiliation. In any proceeding, how¬ 
ever, under this Section to determine whether the affiliation of an 
affiliate should be suspended or canceled, specific charges shall be 
brought; such affiliate shall Be notified of, and be given an oppor¬ 
tunity to defend against, such charges; a record shall be kept; and 
any determination that the affiliation of an affiliate shall be sus¬ 
pended or canceled shall be in writing and shall set forth therein 
the specific grounds upon which such determination is based. Such 
suspension or expulsion shall take effect upon the 60th day after 
the filing with the Commission of notice thereof and a copy of 
the record of the proceedings before the Board of Governors, un¬ 
less within thirty days after such filing such suspension or can¬ 
cellation is disapproved by the Commission. 

Section 7. The Board of Governors shall, if it deems such action 
to be in the interest of efficient and economical administration and • 
desirable in carrying out the purposes of Section 15A of the Act,' 
recommend appropriate changes in the by-laws to exclude the ter¬ 
ritory covered by an affiliate association from the geographical 
area covered by the Corporation. 
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Aeticls: III 

Dues, Assessments and Other Charges 

•Section 1. The Board of Governors annually, shall prepare an 
estimate of the funds necessary to defray reasonable expenses of 
administration in carrying on the work of the Corporation for the 
ensuing fiscal year, and on the basis of such estimate, and not less 
than thirty (30) days prior to the beginning of such fiscal year, 
shall fix and levy the amount of admission fees, dues, assessments 
and other charges to be paid by members of the Corporation for 
such fiscal year, which said fees, dues, assessments and other 
charges shall be called and payable as determined by the Board of 
Governors from time to time; provided, however, that such admis¬ 
sion fees, dues, assessments and other charges shall be equitably 
allocated among members. For the purpose of filing the amount of 
such admission fees, dues, assessments and other charges equitably, 
membership in the Corporation is hereby divided into classes in 
accordance with Schedule A appended hereto. The Board of Gov¬ 
ernors may from time to time make such changes in Schedule A as 
it deems necessary or appropriate to assure equitable allocation of 
dues among members. No such change in Schedule A need be sub¬ 
mitted to the membership for approval to become effective, as would 
otherwise be required by Article IX hereof, but a copy of any such 
proposed change shall be filed with the Commission in accordance 
with Section 15A of the Act and unless it is disapproved by the 
Commission as therein provided, it shall become effective as at 
such time as the Board of Governors may prescribe. No member of 
the Corporation shall be or become liable to pay any fees, dues, 
assessments or other charges in any fiscal year in an amount greater 
than that so fixed by the Board of Governors in advance for 
that year, or in an amount greater than that levied against mem¬ 
bers of the same class for that year. In the event of termination 
of membership or the extension of any membership to a successor 
organization during any fiscal year for which an assessment has 
been levied and become payable, the Board of Governors may 
make such adjustment in the dues, assessments or other charges 
payable by any such member or successor organization or organi¬ 
zations during such fiscal year as it deems fair and appropriate in 
the circumstances. In determining the assessment classification of 
any such successor organization, the Board of Governors shall give 
due consideration to the assessment classification of and type of 
business engaged in by the predecessor organization. 
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*Section 2. Each member shall promptly furnish all information 
or reports requested by the Board of Governors in connection with 
the determination of the amount of admission fees, dues, assess¬ 
ments or other charges payable by members during any given fiscal 
year. 

**Section 3. The Board of Governors, after fifteen (15) days’ 
notice in writing, may suspend or cancel the membership of any 
member in arrears in the payment of any dues, assessments or 
other charges or for failure to furnish any information or reports 
requested pursuant to Section 2 of this Article. Any member 
whose membership shall be suspended or cancelled pursuant to 
this Section shall cease to have any rights as a member of the 
Corporation and shall not be entitled to recover back any admis¬ 
sion fee or dues theretofore paid and shall forfeit all rights in and 
to any properties of the Corporation and all rights as a member 
thereof. 

Section 4. Any membership suspended or cancelled under this 
Article may be reinstated by the Board of Governors upon such 
terms and conditions as it shall deem just; provided, however, 
that any applicant for reinstatement shall possess the qualifications 
required for membership in the Corporation. 

•*Section 5. As soon as practicable after the annual levy provided 
for in Section 1 of this Article, the Secretary of the Corporation 
shall prepare and send to each District Chairman a list of the 
members of the Corporation in his District, which list shall disclose 
the dues-paying classification of each member in his District, and 
such lists shall be available for inspection by any member of the 
Corporation or his duly authorized representative during business 
hours at the office of any such Chairman or at the main office of 
the Corporation. 





Effective Oct. 15. 1942. 

amended, effective Oct. 15, 1942. 
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Organization and Administration 

Section 1. For the purpose of administration, the several states 
of the United States are hereby divided into fourteen districts, the 
boundaries of which are set forth in Schedule B, appended hereto. 

Section 2. The management and administration of the affairs of 
the Corporation shall be vested in a Board of Governors, which 
shall be composed of twenty-one members, to be elected as herein¬ 
after provided. The Board of Governors shall be the governing 
body and, except as provided by the by-laws, shall be vested with 
the powers necessary for the management and administration of 
the affairs of the Corporation, and for the promotion of the Cor¬ 
poration ’s welfare, objects and purposes. In the exercise of such 
powers, the Board of Governors may adopt for submission to the 
membership, as hereinafter provided, such by-laws, rules and regu¬ 
lations, make such interpretations, issue such orders and direc¬ 
tions, and make such decisions as it deems necessary or appro¬ 
priate; and it may prescribe maximum penalties for violations of 
the provisions of the by-laws, the rules and regulations of the Cor¬ 
poration, for neglect or refusal to comply with orders, directions 
and decisions of the Board of Governors or of any District or 
other Committee, or for violation of any rule or regulation adopted 
by any District Committee, as provided in Section 2 of Article 
VII hereof. 

Section 3. The several districts shall be represented on the Board 
of Governors as follows: on Board 

(a) Two members of the Board of Governors shall be elected 
from and by the members of the Corporation having places of • 
business in District No. 2; 

• * 

(b) Three members of the Board of Governors shall be elected 

from and by the members of the Corporation having places of 
business in District No. 8; - 

(c) Five members of the Board of Governors shall be elected 
from and by the members of the Corporation having places of 
business in District No. 13; 

(d) One member of the Board of Governors shall be elected from 
and by the members of the Corporation having places of business 
in each of the remaining districts not referred to in paragraphs 
(a), (b), and (c) of this Section. 
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(e) The Board of Governors shall, from time to time, consider 
the fairness of the representation of the various districts on the 
Board of Governors, and whenever it finds any unfairness in such 
representation to exist, it shall recommend appropriate changes in 
the by-laws to assure fair representation of all districts. 

Section 4. Each regularly elected member of the Board of 
Governors, except as otherwise herein provided, shall hold office 
for a term of three years, and until his successor is elected and 
qualified, or until his death, resignation or removal. 

Section 5. The office of a retiring member of the Board of Gov¬ 
ernors shall be filled by the election of a member from the same 
district as that of the retiring member. 

*Section 6. Members of the Board of Governors shall be elected 
as follows: 

(a) At least sixty (60) days prior to the expiration of the term 
of office of any member of the Board of Governors, the Secretary 
of the Corporation shall cause notice thereof to be given to the 
Chairman of the appropriate District Committee as provided in 
Section 5 of this Article. Said Chairman shall thereupon notify 
the Nominating Committee appointed for such District pursuant 
to the provisions of Section 12(a) of this Article and such Nomi¬ 
nating Committee shall proceed at once to nominate a candidate 
from such District for the office of each such member of the Board 
of Governors whose term is to expire. Nominating Committees in 
nominating candidates for the office of member of the Board of 
Governors shall endeavor, as nearly as practicable, to secure appro¬ 
priate and fair representation on the Board of Governors of all 
classes and types of firms engaged in the investment banking and 
securities business; no Nominating Committee shall nominate an 
incumbent member of the Board of Governors to succeed himself 
unless it first takes appropriate action (by a written ballot of the 
entire membership within the District) to ascertain that such 
nomination is acceptable to a majority of the members in the Dis¬ 
trict. Each candidate nominated by the Nominating Committee 
shall be certified to the District Committee within fifteen (15) 
days from the date of appointment of the Nominating Committee, 
and within five (5) days thereafter a copy of such certification 
shall be sent by the District Committee to each member of the 
corporation having a place of business in the District. Such can¬ 
didate shall be designated the “regular candidate.’* 


• As amended, effective Oct. 15, 1942. 
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(b) Ten per cent or more of the members of the Corporation 
having places of business in the district may nominate an addi¬ 
tional candidate for the office of any member whose term is to ex¬ 
pire, if notice thereof in writing, signed by the required number 
of members, is filed with the District Committee within twenty 
days from the date of the notice of the action taken by the nominat¬ 
ing committee. If no additional candidate or candidates are nomi¬ 
nated within such twenty-day period, the candidate or candidates 
nominated by the nominating committee shall be considered duly 
elected, and the District Committee shall certify the election to the 
Board of Governors. 

(c) If any additional candidate or candidates are nominated, as 
provided in paragraph (b) of this Section, the District Committee 
shall forthwith cause the names of the regular candidate for any 
contested office and of all other candidates for such office to be 
placed upon a ballot, which shall be sent to all members of the 
Corporation having places of business in the district. Each member 
of the Corporation having its principal place of business in the dis¬ 
trict shall be entitled to one vote, and each member having one or 
more registered branch offices in the district shall be entitled to vote 
as provided in Section 11 of Article I. The District Committee 
may. fix the date before which ballots must be returned to be 
counted, provided such date is prior to that upon which the retir¬ 
ing member’s term of office expires. All ballots shall be opened 
by such officer or employee of the District Committee as its chair¬ 
man may designate, and in the presence of a representative of each 
of the candidates if such representation is requested in writing 
by any candidate voted upon. The candidate for each office to be 
filled receiving the largest number of votes cast shall be declared 
elected to membership on the Board of Governors, and certifica¬ 
tion thereof shall be made forthwith to the Board of Governors. 
In the event of a tie, there shall be a run-off election. In all elec¬ 
tions held under this Section, voting shall be by secret mail ballot, 
the procedure for which shall be prescribed by the Board of Gov¬ 
ernors. 

Section 7. All vacancies in the Board of Governors other than 
those caused by the expiration of a Governor’s term of office, shall 
be filled as follows: 

(a) If the unexpired term of the Governor causing the vacancy 
is for less than six months, such vacancy shall be filled by appoint¬ 
ment, by the District Committee of the district represented by 
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the Governor cansing such vacancy, of some member of the Cor¬ 
poration having a place of business in the same district. 

(b) If the unexpired term of the Governor causing the vacancy 
is for six months or more, such vacancy shall be filled by election 
which shall be conducted as nearly as practicable in accordance 
with the provisions of Section 6 of this Article. 

•Section 8. Meetings of the Board of Governors shall be held at 
such times and places, upon such notice, and in accordance with 
such procedure as the Board of Governors in its discretion may 
determine. A quorum of the Board of Governors shall consist of 
eleven members, and any action taken by a majority at any meeting 
at which a quorum is present, except as herein otherwise provided, 
shall constitute the action of the Board. Action of the Board of 
Governors may be taken by mail, telephonic or telegraphic vote, 
in which case any action taken by a majority of the Board of Gov¬ 
ernors shall constitute the action of the Board. Any action taken 
by telephonic vote shall be confirmed in writing. 

Section 9. The Corporation shall maintain such offices as the 
Board of Governors may from time to time deem necessary or 
appropriate. 

Section 10. For the purpose of effectuating a maximum degree 
of local administration of the affairs of the Corporation, each of 
the fourteen districts created under Section 1 of this Article shall 
elect a District Committee, as hereinafter provided. Each such 
District Committee shall determine the number of its members so 
to be elected, but in no event shall any District Committee consist 
of more than twelve members. 

*Section 11. Each regularly elected member of a District Com¬ 
mittee shall hold office for a term of three (3) years, and until his 
successor is elected and qualified, or until his death, resignation or 
removal. 

m Section 12. Members of the District Committees shall be elected 
as follows: 

(a) At least sixty (60) days prior to the expiration of the term of 
office of any member of any District Committee, the Secretary of 
the Corporation shall cause notice thereof to be given to the Chair¬ 
man of the appropriate District Committee. Said Chairman, with 
the approval of a majority of the members of such District Com¬ 
mittee, shall appoint a Nominating Committee of five members, (who 

shall be members of the Corporation having places of business in 

\ 

* As amended, effective Oct. 15, 1942. 
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the District, but not members of the District Committee), 
which shall proceed at once to nominate a candidate from their 
District for the office of each member of the District Committee 
whose term is to expire. Nominating Committees in nominating 
candidates for the office of member of the District Committee shall 
endeavor, as nearly as practicable, to secure appropriate and fair 
representation on the District Committee of the various sections of 
the District and of all classes and types of firms engaged in the 
investment banking or securities business within such District; and 
no Nominating Committee shall nominate an incumbent member of 
the District Committee to succeed himself unless it first takes ap¬ 
propriate action (by a written ballot of the entire membership 
within the District) to ascertain that such nomination is acceptable 
to a majority of the members in the District. Bach candidate nomi¬ 
nated by the Nominating Committee shall be certified to the Dis¬ 
trict Committee within fifteen (15) days from the date of appoint¬ 
ment of the Nominating Committee, and within five (5) days there¬ 
after a copy of such certification shall be sent by the District Com¬ 
mittee to each member of the Corporation having a place of busi¬ 
ness in the District. Such candidate shall be designated the “regu¬ 
lar candidate. ” 

(b) Ten per cent or more of the members of the Corporatioi 
having places of business in the district may nominate an addi¬ 
tional candidate for the office of any member whose term is to ex¬ 
pire or for any new office created by the District Committee pur¬ 
suant to Section 10 of this Article, if notice thereof in writing, 
signed by the required number of members, is filed with the Dis¬ 
trict Committee within twenty days from the date of the notice of 
the action taken by the nominating committee. If no additional 
candidate or candidates are nominated within such twenty-day 
period, then the candidate or candidates nominated by the nomi¬ 
nating committee shall be considered duly elected and the District 

• Committee shall certify the election to the Board of Governors. 

(c) If any additional candidate pr candidates are nominated, 
as provided in paragraph (b) of this Section, the District Com- 

| mittee shall forthwith cause the names of the regular candidate 
for any contested office and of all other candidates for such office 
to be placed upon a ballot, which shall be sent to all members of 
the Corporation having places of business in the district. Each 
member of the corporation having its principal place of business 
in the district shall be entitled to one vote, and each member 
having one or more registered branch offices in the district shall 


Nominations. 


Notice of 

Regular 

Candidates. 


Nomination of 

Additional 

Candidates. 


Certification of 
Election in 
Absence of 
Contest. 


Contested 

Elections. 





B—26 


XJL.B.D. 10 - 15-42 



| 



Certification of 
Election Where 
Ballot is Taken. 

r i 

)/\ ■ 

Tie Vote. 


Secret MaQ 
Ballot. 


Filling of 
Vacancies on 
District 
Committees. 



Meetings of 

District 

Committees. 

P-- i 


Qsortun. 

; '' I 

| • 

i-'X:' 

.'i i 

Action by 
Mailor 
Telegraphic 
Vote. 


Election of 
Chairmen and 
Other District 
Officers. 



be entitled to vote as provided in Section 11 of Article I. The 
District Committee may fix the date before which ballots must be 
returned to be counted, provided such date is prior to that upon 
which the retiring member’s term of office expires. All ballots 
shall be opened by such officer or employee of the District Com¬ 
mittee as its chairman may designate, and in the presence of a 
representative of each of the candidates if such representation is re¬ 
quested in writing by any candidate voted upon. The candidate 
for each office to be filled receiving the largest number of votes 
cast shall be declared elected to membership on the District Com¬ 
mittee, and certification thereof shall be made forthwith to the 
Board of Governors. In the event of a tie, there shall be a run-off 
election. In all elections held under this Section, voting shall be 
by secret mail ballot, the procedure for which shall be prescribed 
by the Board of Governors. 

Section 13. All vacancies in any District Committee other than 
those caused by the expiration of a member’s term of office, shall 
be filled as follows: 

(a) If the unexpired term of the member causing the vacancy 
is for less than six months, such vacancy shall be filled by ap¬ 
pointment by the remaining members of the District Committee 
of some member of the Corporation having a place of business in 
the same district. 

(h) If the nnexpired term of the member causing the vacancy 
is for six months or more, such vacancy shall be filled by election, 
which shall be conducted as nearly as practicable in accordance 
with the provisions of Section 12 of this Article. 

•Section 14. Meetings of each District Committee shall be held at 
such times and places, upon such notice, and in accordance with 
such procedure as each District Committee in its discretion may 
determine. A quorum of a District Committee shall consist of a 
majority of its members, and any action taken by a majority at 
any meeting at which a quorum is present, except as otherwise 
provided in the By-Laws, shall constitute the action of the Com¬ 
mittee. Action by a District Committee may be taken by mail, 
telephonic or telegraphic vote, in which case any action taken by a 
majority of the Committee shall constitute the action of the Com¬ 
mittee. Any action taken by telephonic vote shall be confirmed in 
writing. 

Section 15. Following the annual election of members of the 
District Committees pursuant to Section 12 of this Article, each Dis- 

* As amended, effective Oct. 15, 1942. 
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trict Committee shall elect from its members a Chairman and such 
other officers as it deems necessary for the proper performance of 
its duties under these by-laws, and shall prescribe their powers 
and duties. 

- * 

•Section 16. The Chairman of the several District Co mmit tees, AdTUory Counca. 
elected pursuant to Section 15 of this Article, shall constitute an 
Advisory Council to the Board of Governors, and as such shall be 
advised of and entitled to attend all meetings of the Board of Gov¬ 
ernors but shall not there be entitled to vote; provided, however, 
that no District Chairman shall be entitled to attend any meet¬ 
ing of the Board of Governors to be held within fifteen (15) days 
of the date upon which his term of office expires. 

Section 17. Funds to meet the regular expenses of each District Expen*»of 

District 

Committee, elected pursuant to Section 12 of this Article, shall committee*, 
be provided by the Board of Governors out of funds collected by it 
under the provisions of Article III hereof, and all such expenses 
shall be subject to the approval of the Board of Governors. 

Section 18. The fourteen District Committees shall act as the 

Committees j 

agencies of the Corporation for the administration of its affairs J 

in their respective districts and as such shall have such powers and 
duties as are provided in the by-laws or from time to time delegated 
by the Board of Governors. 

Section 19. District Committees shall endeavor, in such manner Certain 

Functions of 

or through such media as they deem appropriate, to educate mem- ffntrict^ 
bers and other dealers in their respective districts as to the objects, 
purposes and work of the Corporation in order to foster their in¬ 
terest and friendly cooperation. District Committees shall con¬ 
sider the practical operation of all provisions of the certificate of 
incorporation, by-laws, rules of fair practice and code of procedure 
of the Corporation and shall report to the Secretary any which do 
not work satisfactorily in their respective districts. 

* As amended, effective Oct. 15, 1942. 
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-Article V 

Officers and Employees 


* Section 1. As soon as practicable, following the annual election 

of members to the Board of Governors, the Board of Governors otSToffle*™ 
shall elect from its members a Chairman, one or more Vice Chair- txQm Eo * rd - 
men, a Treasurer, and such other officers as it shall deem neces¬ 
sary or advisable, to serve until the next annual election and until 
their successors are chosen and qualify. The officers so elected shall Power*, 
have such powers and duties as may be determined from time to 
time by the Board of Governors. The Board of Governors, by 
affirmative vote of eleven members, may remove any such officer at Eammu 
any time. 

• Section 2. The Board of Governors may elect a chief executive Executive and 
officer and such other executive or administrative officers as it shall officer*. T * 
deem necessary or advisable, whose terms of office shall be at the 
pleasure of the Board of Governors, and of the officers so elected, 

one shall perform the usual duties of a secretary of a corporation, secretary. 

All such officers shall have such titles, such powers and duties and 
shall be entitled to such compensation as shall be determined from Powcr> aad 
time to time by the Board of Governors, and in addition shall Compen “ tioIl v 
perform the usual duties of such officers of a corporation. The 
Board of Governors, by affirmative vote of eleven members, may K« movaL 
remove any such officer at any time. 

Section 3. In case of the absence or inability to act of the Chief Execute* 
chief executive officer, or in case of a vacancy in such office, or *** 
pending the appointment of the first such officer as provided in 
Section 2 of this Article, the Board of Governors may appoint its 
Chairman or such other person as it may designate to act as such 
officer pro tem, who shall assume all the functions and discharge 
all the duties of such chief executive officer. The Board of Gov- Compensation, 
ernors may fix the compensation of such officer pro tem. 

Section 4. The Board of Governors may retain or authorize 
the employment of counsel, with such powers, titles, duties and 
authority as it shall deem necessary or advisable. 

Section 5. The Board of Governors may employ or authorize the ^^ inUtr>tiTe 
employment and prescribe the powers and duties of such an ad¬ 
ministrative staff as it deems necessary or advisable. The employ¬ 
ment and compensation of such administrative staff of the Cor¬ 
poration shall be at the pleasure of the Board of Governors. 


Secretary. 


Power* and 
Compensation. 


Removal. 


Chief Executive 
Officer pro tem. 


Compensation. 


Employment 
of Counsel. 


Administrative 

Staff. 


As amended, effective Oct. 15, 1942. 










t V v' 




District 
Secretaries and 
Other Employees 


B—32 


* * - » . W Vil • > *» W * 

■ •' • v •'; 


X-A.8.D. 10-15*42 


Compensation of 
Board Of 
Governors. 
District and 
Other 

Committees. 


Section 6. Each District Committee^ subject to the approval of 
the Board of Governors, may employ a district secretary and such 
other employees as it deems necessary or advisable for the proper 
administration of the affairs of the Corporation within its district. 
The compensation of such secretary and other employees shall be 
subject to the approval of the Board of Governors. District Com¬ 
mittees shall fix the powers and duties of such employees. District 
Committees may dismiss such employees at pleasure. 

Section 7. No member of the Board of Governors, except when 
acting as the chief executive officer pro tern as provided in Section 
3 of this Article, or of any District or of any other Committee shall 
be entitled to receive any compensation from the Corporation, but 
all members of the Board of Governors, of the Advisory Council, 
of the District Committees, and of all other committees appointed 
either by the Board of Governors or by any District Committee, 
shall be entitled to reimbursement for reasonable out-of-pocket ex¬ 
penses incurred in connection with the business of the Corporation. 
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Article VI 
Committees 

Section 1. The Board of Governors may appoint such standing su^diSL 
and other committees as it deems necessary or desirable, and it Committ ®®*- 
shall fix their powers, duties and terms of office. 

Section 2. Bach District Committee, in the exercise of its £*•**•?* 

Standing 

powers and performance of its duties as provided in the by-laws, Committ***. 
may, except as otherwise herein provided, appoint such standing 
or other committees as it deems necessary or desirable, and shall 
fix their powers, duties and terms of office. 

*Section 3. Each District Committee annually shall appoint from 
among its members or members of the Corporation having places ft”* 0 # 
of business within the District, a District Business Conduct Com¬ 
mittee of not more than twelve members, at least one member of 
which shall be a member of the District Committee. Each such 
committee shall function as the Business Conduct Committee of 
the Corporation in such District in accordance with the By-Laws, 

Buies of Fair Practice, and Code of Procedure for Handling Trade 
Practice Complaints. Each District Committee may also appoint 

such Local Business Conduct Committees as it deems necessary or loc*i _ 

appropriate and, wherever possible, at least one member of each - 

such Local Business Conduct Committee shall be a member of the 
District Business Conduct Committee. Each such Local Business 
Conduct Committee shall function as a sub-committee of the Dis¬ 
trict Business Conduct Committee in accordance with the By-Laws, 
the Rules of Fair Practice, and the Code of Procedure for Han¬ 
dling Trade Practice Complaints. 

Section 4. Any member of any committee appointed pursuant 
to Section 2 or Section 3 of this Article may be removed from 
office, after appropriate notice and opportunity for hearing, by 
the District Committee appointing such member or by the Board 
of Governors for failure to enforce the rules of the Corporation, 
for wilful abuse of his authority, or for failure in the perform¬ 
ance of his duties as prescribed by the District Committee or 
the Board of Governors. 



i» 


Section 5. By resolution passed by a majority of the Board of committ**. 
Governors, there may be created an Executive Committee, ■•con¬ 
sisting of five or more members of the Board, which Committee 
shall have and may exercise such of the powers of the Board in 



• As amended, effective Oct. 15, 1942. 
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the management of the business and affairs of the Corporation 
in the interim between meetings of the Board of Governors as 
may be delegated to it from time to time by the Board; provided, 
however, that any action of a disciplinary nature by an Execu¬ 
tive Committee created hereunder, which affects the business or - 
standing of any member of the Corporation, shall become bind¬ 
ing only after approval by the Board of Governors. Each Execu¬ 
tive Committee created hereunder shall keep minutes of its 
meetings and shall report its proceedings to the Board of Gov¬ 
ernors at each meeting thereof. 
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Article VII 
Rules of Fair Practice 

•Section 1. To promote and enforce just and equitable prin¬ 
ciples of trade and business, to maintain high standards of com¬ 
mercial honor and integrity among members of the Corporation, 
to prevent fraudulent and manipulative acts and practices, to pro¬ 
vide safeguards against unreasonable profits or unreasonable rates 
of commissions or other charges, to protect investors and the public 
interest, to collaborate with governmental and other agencies in the 
promotion of fair practices and the elimination of fraud, and in 
general to carry out the purposes of the Corporation and of Section 
15A of the Act, the Board of Governors is hereby authorized to 
adopt for submission to the members- of the Corporation such 
rules of fair practice for the members and registered represen¬ 
tatives of members, and such amendments thereto as it may, 
from time to time, deem necessary or appropriate. The Board 
of Governors, upon the adoption of any such rules of fair practice 
or amendments thereto, shall forthwith cause copies thereof to 
be sent to each member of the Corporation to be voted upon. 
If any such rules of fair practice or amendments thereto are 
approved by a majority of the members voting, provided, how¬ 
ever, that a majority of all members of the Corporation have 
voted, within thirty days after the date of submission to the 
membership, and are not disapproved by the Commission as pro¬ 
vided in Section 15A of the Act, they shall become effective rules 
of fair practice of the Corporation as at such date as the Board 
of Governors may prescribe. In any case, however, where the 
Board of Governors finds an emergency to exist, such rules of 
fair practice or amendments thereto, if adopted by a two-thirds 
vote of the Board of Governors and not disapproved by the Com¬ 
mission pursuant to Section 15A of the Act, may become effec¬ 
tive as at such time as the Board of Governors may prescribe, 
without submission to the members for a vote as hereinabove re¬ 
quired; provided, however, that no such rule of fair practice or 
amendment shall be effective for more than sixty days or the dura¬ 
tion of the emergency as declared by the Board of Governors, 
whichever is the less. The Board of Governors is hereby au¬ 
thorized, subject to the provisions of the by-laws and of Section 
15A of the Act, to administer, enforce, suspend, or cancel any 
rules of fair practice adopted hereunder. 

Section 2. Subject to the approval of the Board of Governors 
and the provisions of Section 15A of the Act, each District Com¬ 
mittee may adopt such supplemental local rules of fair practice 
and such amendments thereto, as it may from time to time deem 

* As amended, effective January 15, 1946. 
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necessary or appropriate; provided, however, that such rules of 
fair practice and amendments thereto shall be designed to effect 
the same purposes and shall be subject to the same provisions 
with respect to approval by members having places of business 
within the district as are provided in Section 1 of this Article, 
with respect to rules of fair practice applicable to all members. 
The Board of Governors, subject to the provisions of Section 15A 
of the Act, may at any time suspend or cancel any such local 
rules of fair practice or any portion of any such local rules so 
adopted and approved. Any District Committee, subject to the 
approval of the Board of Governors and the provisions of Section 
15A of the Act, may at any time suspend or cancel any local 
rules of fair practice or any portion of any such local rules 
adopted by it pursuant to this Section. 

Section 3. The Board of Governors, in the administration and 
enforcement of any rules of fair practice adopted under Sections 
1 and 2 of this Article, shall have power: 

(a) To make and issue interpretations of all rules of fair prac¬ 
tice adopted thereunder; 

•(b) To prescribe such procedure for the presentation, hearing 
and adjudication of complaints between or against members of 
the Corporation or against members of the Corporation and regis¬ 
tered representatives of such members as it deems necessary or 
appropriate; provided, however, that in any such procedure Dis¬ 
trict Business Conduct Committees shall have original jurisdic¬ 
tion in the hearing of all complaints, whether filed by a District 
Business Conduct Committee or other person, and that the Board 
of Governors shall act as an appellate body; 

•(c) To prescribe maximum penalties, applicable to members, 
including censure, fines, suspension or expulsion from membership, 
and to prescribe maximum penalties applicable to registered rep¬ 
resentatives, including censure, fines, suspension or revocation of 
registration of a registered representative for breach, by a member, 
or a registered representative, of any covenant with the Corpora¬ 
tion or its members; for violation by a member or a registered 
representative of any of the terms, conditions, covenants, and pro¬ 
visions of the by-laws, or of the rules of fair practice of the Cor¬ 
poration ; for failure by a member or a registered representative to 
adhere to any ruling, order, direction or decision of, or to pay any 
penalty imposed by, the Board of Governors or any District Busi¬ 
ness Conduct Committee, or for violation of any local rule of fair 
practice adopted by any District Committee; provided, however. 
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that no member or registered representative shall be disciplined un¬ 
less and until the requirements of Section 4 of this Article are met. 

(d) To prescribe such procedure for the arbitration of contro¬ 
versies between members and between members and customers or 
others as it shall deem necessary or appropriate. 

•Section 4. In any proceeding under this Article, any accused 
member, or accused member and accused registered representative, 
shall be given the opportunity to have a hearing, at which hearing 
any such accused person shall be entitled to be heard in person 
and/or by counsel, and to .submit any matter which such person 
desires to present, and a record shall be kept of the proceedings. 
In any such proceeding against a member or against a member and 
a registered representative to determine whether the member and/or 
the registered representative shall be disciplined, specific charges 
shall be brought; such member or such member and registered 
representative shall be notified of and be given an opportunity to 
defend against such charges; a record shall be kept; and any deter¬ 
mination shall include (A) a statement setting forth any act or 
practice in which such member, or such member and/or registered 
representative may be found to have engaged or which such mem¬ 
ber, or such member and/or registered representative may be found 
to have omitted; (B) a statement setting forth the specific rule or 
rules of the corporation of which any such act or practice, or 
omission to act, is deemed to be in violation; (C) a statement 
whether the act or practices prohibited by such rule or rules, or 
the omission of any act required thereby, are deemed to constitute 
conduct inconsistent with just and equitable principles of trade, 
and (D) a statement setting forth the penalty imposed. 

Section 5. No member of the Board of Governors or of any 
District Business Conduct Committee or of any Local Business 
Conduct Committee shall in any manner, directly or indirectly, 
participate in the determination of any complaint affecting his 
interest or the interests of any person in whom he is directly or 
indirectly interested. In any case where such an interest is in¬ 
volved, the particular member shall disqualify himself, or shall 
be disqualified by the Chairman of any such Board or Committee. 
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Limitation of Powers 

Section 1. Under no circumstances shall the Board of Governors 
or any officer, employee or member of the Corporation have power: 

(a) To make any donation or contribution from the funds of 
the Corporation or to commit the Corporation for the payment 
of any donations or contributions for political, or charitable 
purposes; 

(b) To use the name or facilities of the Corporation in aid of 
any political party or candidate for any public office. 

Section 2. No member shall use the name of the Corporation on 
letterheads, circulars or other advertising matter or literature 
except to the extent that may be authorized by the Board of 
Governors. 
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No officer, employee, member of the Board of Gov- g°*^h ort»ed 


Section 3. 

eroors or of any District or other Committee, shall have any 
power to incur or contract any liability in excess of the specific 
authorization or appropriation made by the Board of Governors. 
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Article IX 
Amendments 
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Any member of the Board of Governors by resolution, any Dis¬ 
trict Committee by resolution, or any twenty-five members of the 
Corporation by petition signed by such members, may propose 
additions, alterations, or amendments to the by-laws. Every pro¬ 
posed addition, alteration or amendment shall be presented in 
writing to the Board of Governors and a record kept thereof. 
The Board of Governors shall first pass on all proposed additions, 
alterations or amendments to the by-laws, and may adopt any 
proposed addition, alteration or amendment by a majority vote 
of all of its members. The Board of Governors, upon adoption 
of any such addition, alteration or amendment to the by-laws, 
except as provided in Section 1 of Article III hereof, shall forth¬ 
with cause a copy thereof to be sent to each member of the Cor¬ 
poration to be voted upon. If such addition, alteration or amend¬ 
ment to the by-laws is approved by a majority of the members 
voting, provided, however, that a majority of all of the members 
have voted, within thirty days after the date of submission to 
the membership, and are not disapproved by the Commission as 
provided in Section 15A of the Act, it shall become effective as 
at such date as the Board of Governors may prescribe. 
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Article X 
Seal 

The corporate seal shall have inscribed thereon the name of the 
Corporation, the year of its organization and the words “Cor¬ 
porate Seal, Delaware.” Said seal may be used by causing it or 
a facsimile thereof to be imposed or affixed or reproduced or 
otherwise. 


Article XI 
Checks 

All checks or demands for money and notes of the Corporation 
shall be signed by such officer or officers or such other person or 
persons as the Board of Governors may from time to time 
designate. 


Article XII 
Fiscal Year 

The fiscal year shall begin the first day of October in each year. 


Article XIII 

Annual Financial Statement 

As soon as practicable after the end of each fiscal year, the 
Board of Governors shall send to each member of the Corpora¬ 
tion a reasonably itemized statement of receipts and expenditures 
of the Corporation for such preceding fiscal year. 
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Article XIV 
Uniform Practice Code 

Section 1. The Board of Governors is hereby authorized to adopt £ ■££® rity 10 
a uniform practice code and amendments thereto designed to make National Ood*. 
uniform, where practicable, custom, practice, usage, and trading 
technique in the investment banking and securities business with 
respect to such matters as trade terms, deliveries, payments, divi¬ 
dends, rights, interest, reclamations, exchange of confirmations, 
stamp taxes, claims, assignments, powers of substitution, computa¬ 
tion of interest and basis prices, due-bills, transfer fees, “when, as, 
and if issued” trading, marking to the market and close-out pro- Bcopt. 
cedure, all to the end that the transaction of day-to-day business 
by members may be simplified and facilitated, that business disputes 
and misunderstandings, which arise from uncertainty and lack of 
uniformity in such matters, may be eliminated, and that the mech¬ 
anisms of a free and open market may be improved and impedi¬ 
ments-thereto removed. Such code, and any amendments thereto, 
if duly adopted by the Board of Governors and not disapproved by Effective Date 
the Commission pursuant to Section 15A of the Act, shall become Amendment*, 
effective as at such' time as the Board of Governors may prescribe. 

Section 2. The administration of any uniform practice code, or °* 
any amendment thereto, adopted by the Board of Governors pur- National Code, 
suant to Section 1 of this Article, shall be vested in the Board of 
Governors, and the Board is hereby granted such powers as are 
reasonably necessary to achieve its effective operation. In the exer¬ 
cise of such powers, the Board may issue explanations and inter¬ 
pretations, and may act as arbitrator or conciliator in controversies 
arising under or in connection with said code. The Board may also 
issue binding rulings with respect to the applicability of the pro¬ 
visions of this code to situations in which there is no substantial 
disagreement as to the facts involved. The Board may delegate to 
appropriate Committees such of its powers hereunder as it deems 
necessary and appropriate to achieve effective administration and 
operation of the code. 

Section 3. All over-the-counter transactions in securities between Tmneactione 
members, except transactions in securities exempted under Sec- N«tion*i code, 
tion 3(a) (12) of the Act, shall be subject to the pertinent provi¬ 
sions of the Uniform Practice Code and to the provisions of Sec¬ 
tion 2 of this Article, unless the parties to any such transaction 
agree otherwise. 
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Section 4. Each District Committee, after submission to the 
membership in its district for comment and criticism, and subject 
to the approval of the Board of Governors, is hereby authorized to 
adopt a district uniform practice code and amendments thereto, 
provided, however, that any such district uniform practice code 
and any amendment thereto shall be designed to effect the same 
general purposes as are provided in Section 1 of this Article with 
respect to any uniform practice code adopted by the Board of 
Governors, and shall not conflict in any way therewith. Any such 
district uniform practice code, and any amendment thereto, if duly 
adopted by the District Committee, approved by the Board of 
Governors and not disapproved by the Commission, pursuant to 
Section 15A of the Act, shall become effective as at such time as the 
District Committee may prescribe. The Board of Governors, sub¬ 
ject to the provisions of Section 15A of the Act, may at any time 
declare ineffective any such district uniform practice code or any 
portion thereof. 

' Section 5. The administration of any district uniform practice 
code or any amendment thereto, adopted pursuant to Section 4 of 
this Article, shall be vested in the District Committee adopting 
same, and such committee is hereby granted such powers as are 
reasonably necessary to achieve effective operation. In the exercise 
of such powers, a District Committee may issue explanations and 
interpretations, and may act as arbitrator or conciliator in contro¬ 
versies arising under or in connection with such district uniform 
practice code. A District Committee may also issue binding rul¬ 
ings with respect to the applicability of the provisions of such 
district uniform practice code to situations in which there is no 
substantial disagreement as to the facts involved. A District Com¬ 
mittee may delegate to appropriate Committees such of its powers 
hereunder as it deems necessary and appropriate to achieve effec¬ 
tive administration and operation of such code. 
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Subject 
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Section 6. All over-the-counter transactions in s'ecurities between 
members in any district wherein a district uniform practice code is 
duly adopted pursuant to Section 4 of this Article, except transac¬ 
tions in securities exempted under Section 3(a) (12) of the Act, 
shall be subject to the pertinent provisions of any such district uni¬ 
form practice code and to the provisions of Section 5 of this Ar¬ 
ticle, unless the parties to any such transaction agree otherwise. 
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•Article XV 

“Registered Representative^ 

Section 1. The term “registered representative” means an offi¬ 
cer, partner, employee or other representative of a member engaged 
in the managing, supervision, solicitation, or handling of listed or 
unlisted business in securities; or in the trading of listed or unlisted 
securities; or in the sale of listed or unlisted securities on an agency 
or principal basis; or engaged in the solicitation of subscriptions to 
investment advisory or to investment management services fur¬ 
nished on a fee basis; or one to whom has been delegated general 
supervision over foreign business. The term “registered represen¬ 
tative” does not apply to (a) individuals who are engaged solely in 
the solicitation or handling of business in, or the sale of, exempted 
securities (as defined in Section 3(a) (12) of the Act), (b) indi¬ 
viduals who are engaged solely in the solicitation or handling of 
business in, or the sale of, cotton, grain, or other commodities, pro¬ 
vided their duties in such respect require their registration with a 
recognized national cotton or commodities exchange, or (c) indi¬ 
viduals who are engaged solely in the solicitation or handling of 
business in, or the sale of, securities on a national securities ex¬ 
change, provided their duties in such respect require their registra¬ 
tion with a national securities exchange. 

Section 2. No member shall permit any person to transact any 
branch of the investment banking or securities business, as an offi¬ 
cer, partner, employee or other representative of such member in 
the performance of any of the duties set forth in Section 1 of this 
Article, unless such person shall be registered with the Corporation 
as a registered representative of such member. 

Section 3. (a) Application by an officer, partner, employee or 

other representative of a member for registration with the Corpora¬ 
tion, properly signed by the applicant, shall be made to the Board 
of Governors, on the form to be prescribed by the Board, and shall 
contain: 

(1) An acceptance of and an agreement to abide by, com¬ 
ply with, and adhere to, all the provisions, conditions, and 
covenants of the certificate of incorporation, the by-laws, the 
rules and regulations of the Corporation as they are or may 
from time to time be adopted, changed or amended, and all 
rulings, orders, directions and decisions of, and. penalties im¬ 
posed by, the Board of Governors or any duly authorized com- 
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mittee; provided, however, that such an agreement shall not be 
construed as a waiver by the applicant of any right to appeal 
as provided in the Act; 

(2) An agreement that neither the Corporation, nor any 
officer or employee thereof, nor any member of the Board of 
Governors or of any District or other Committee, shall be liable 
except for wilful malfeasance, to the applicant or to any mem¬ 
ber of the Corporation or to any other person, for any action 
taken by such officer or member of the Board of Governors or 
of any District or other Committee in his official capacity, or 
by any employee of the Corporation while acting within the 
scope of his employment or under instruction of any officer, 
board, or committee of the Corporation, in connection with the 
administration or enforcement of any of the provisions of the 
by-laws, any of the rules and regulations as they are or may 
from time to time be adopted, changed or amended, or any 
ruling, order, direction, decision of, or penalty imposed by, the 
Board of Governors or any duly authorized committee; 

(3) Such other reasonable information with respect to the 
applicant as the Board of Governors may require. 

v 

(b) The Board of Governors shall not approve an application 
for registration as a registered representative of any person who is 
subject to an order of the Corporation suspending or revoking his 
registration as a registered representative or who would not be 
qualified to be a member under the provisions of Section 2 of Article 
I of these by-laws. 

(c) Every applicant whose registration as a registered repre¬ 
sentative of a member is approved by the Board of Governors shall 
sign the by-laws of the Corporation, provided that the signature of 
any such applicant may be affixed to an instrument incorporating 
the by-laws by reference and shall become a registered representa¬ 
tive of a member of the Corporation as of the date of any such 
approval. 

Section 4. Registration as a registered representative of a mem¬ 
ber of the Corporation may be voluntarily terminated at any time 
but only by formal resignation in writing and addressed to the 
Board of Governors. The Board of Governors shall immediately 
notify the member employing such registered representative. Such 
resignation shall not take effect so long as any complaint or action 
is pending against a member and to which complaint or action such 
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registered representative of the member is also a respondent. The 
Board of Governors, however, may in its discretion declare the 
resignation of a registered representative effective at any time. 

Section 5. No registered representative of a member of the Cor¬ 
poration may transfer his registration or any right arising there¬ 
from. The registration of a registered representative of a member 
shall be terminated upon the termination of his employment by a 
member and written notification by the employing member to the 
Board of Governors of the termination of such employment. Such 
termination shall not take effect so long as any complaint or action 
is pending against a member and to which complaint or action such 
registered representative of the member is also a respondent. 



. • 
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SCHEDULE “B” 

Territorial boundaries of the several districts established as pro¬ 
vided in Section 1 of Article IV, are as follows: 

District #1. States of Idaho, Oregon and Washington. 

District #2. States of California and Nevada. 

District #3. States of Arizona, Colorado, New Mexico, Utah and 
Wyoming. 

District #4. States of Minnesota, Montana, North Dakota and 
South Dakota. 

t 

District #5. States of Kansas, Oklahoma, and the counties of 
. Putnam, Sullivan, Linn, Chariton, Howard, Cooper, 
Moniteau, Miller, Pulaski, Texas and Howell in the 
State of Missouri and the remainder of said state 
lying west of such counties. 

District #6. State of Texas. 

District #7. State of Arkansas, the counties of Schuyler, Adair, 
Macon, Randolph, Boone, Cole, Osage, Maries, 
Phelps, Dent, Shannon and Oregon in the state of 
Missouri and the remainder of said state lying east 
of such counties; and the counties of Meade, Breck- 
enridge, Grayson, Edmonson, Warren, and Allen 
in the state of Kentucky and the remainder of said 
state lying west of such counties. 

District #8. States of Illinois, Indiana, Iowa, Michigan, Nebraska, 
and Wisconsin. 

District #9. States of Alabama, Florida, Georgia, Louisiana, Mis¬ 
sissippi, South Carolina, and Tennessee. 

District #10. State of Ohio, the counties of Jefferson, Bullitt, 
Hardin, Hart, Baren, and Monroe in the state of 
Kentucky and the remainder of said state lying east 
of such counties. 

District #11. The District of Columbia, and the states of Mary¬ 
land, North Carolina, Virginia and West Virginia. 

District #12. States of Delaware and Pennsylvania. 

District #13. States of Connecticut, New Jersey and New York. 

District #14. States of Maine, Massachusetts, New Hampshire, 
Rhode Island and Vermont. 


District 
Bounds ri«s 
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NATIONAL ASSOCIATION OP SECURITIES DEALERS, INC, 

Effective July 15, 1939 
Except as Otherwise Shown. 


Article I 

Adoption and Interpretation 

Section 1. The following provisions are adopted pursuant to 
Article VII of the By-Laws of the Corporation and the provi¬ 
sions of Ajrticle III hereof are adopted as the Rules of Fair Prac¬ 
tice of the Corporation, pursuant to Section 1 of the Article VTL 

Section 2. The Rules shall become effective as provided in Sec- KffactlT « 
tion 1 of Article VII of the By-Laws; provided, however, that the 
provisions of Sections 23, 24 and 25 of Article III hereof shall 
not become effective until thirty days after registration of the 
Corporation with the Commission as a national securities asso¬ 
ciation. 

Section 3. The Rules shall be interpreted in such manner as will interpretation, 
aid in effectuating the purposes and business of the Corporation, 
and so as to require that all practices in connection with the 
investment banking and securities business shall be just, reason¬ 
able and not unfairly discriminatory. 

✓ * f 

Section 4. The Rules shall not-be construed to apply to con- contract* 
tracts made prior to the effective date of the Rules or to trans- 
actions in exempted securities (as defined in Section 3(a)' (12) 
of the Act). 
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Article II 
Definitions, 

Section 1. When used in the Buies *»*d provisions hereby adopted, D * flnitioa *: 
unless the context otherwise requires— 

(a) The term “Corporation” means National Association of ‘‘Corporation.- 
Securities Dealers, Inc., a nonprofit membership, corporation or¬ 
ganized under the laws of the State of Delaware. 

(b) The term “By-Laws” means the By-Laws of the Corporation. "By-Law*.- . J 
•(c) The term “member” means any individual, partnership, “M*mber.- 

corporation or other legal entity admitted to membership in the 
Corporation under the provisions of Article I of the By-Laws. ' 

“Registered Representatives” of members shall be under the samp “ Roriatore d 
duties and obligations as a member under the Rules of Fair B * pr ** eat * tiT ®*- 
Practice. 

(d) The term “Rules” means the Rules of Fair Practice as “XtalM.” 
adopted and approved pursuant to Article VII of the By-Laws, 

or as the same may be hereafter amended or supplemented, as 
provided in the By-Laws. 

(e) The term “Code of Procedure” means the Code of Pro- jcwb«r^ 
cedure for Handling Trade Practice Complaints prescribed by the • - * 

Board of Governors pursuant to Article VII of the By-Laws. 

(f) The term “customer” shall not include a broker or dealer. “Cn*tom«r.- 

(g) The term “selling syndicate” means any syndicate formed “8«nin* 
in connection with a public offering, to distribute all or part of Syndic * t *" 
an issue of securities by sales made directly to the public by or 
through participants in such syndicate under an agreement which 
imposes a finan cial commitment upon participants in such syndi¬ 
cate to purchase any such securities. 

(h) The term “selling group” means any group formed in con- “Selim*Group.- 
nection with a public offering, to distribute all or part of an issue 

of securities by sales made directly to the public by or through 
members of such selling group, under an agreement which imposes 
no financial commitment on the members of such group to pur¬ 
chase any such securities except as they may elect to do so. 

(i) The term “person” shall include any natural person, part- “Penon.- 
nership, corporation, association, or other legal entity. 

(j) The term “the completion of the transaction” means: 

(1) In the case of a customer who purchases a security ^^CompietioB 
through or from a member, except as provided in paragraph Tr * n «* ea <m.- 
(2), the time when such customer pays the member any part 
of the purchase price, or, if payment is effected by a book¬ 
keeping entry, the time when such bookkeeping entry is 
made by the member for any part of the pnrchns* price; 

•As amended, effective January 15, 1946. 
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"CommiMioa." 


Definition* in 
By-Law*. 


(2) In the case of a customer who purchases a security 
through or from a member and who makes payment there¬ 
for prior to the time when payment is requested or notifica¬ 
tion is given that payment is due, the time when such mem¬ 
ber delivers the security to or into the account of such cus¬ 
tomer ; 

(3) In the case of a customer who sells a security through 
or to a member, except as provided in paragraph (4), if the 
security is not in the custody of the member at the time of 
sale, the time when the security is delivered to the member, 
and if the security is in the custody of the member at the 
time of sale, the time when the member transfers the secur¬ 
ity from the account of such customer; 

(4) In the case of a customer who sells a security through 
or to a member and who delivers such security to such mem¬ 
ber prior to the time when delivery is requested or notifica¬ 
tion is given that delivery is due, the time when such member 
makes payment to or into the account of such customer. 

(k) The term “Commission” means the Securities and Exchange 
Commission, established pursuant to the Securities Exchange Act 
of 1934, as amended. 

(l) The term “Act” means the Securities Exchange Act of 
1934, as amended. 

Section 2. Unless the context otherwise requires, or unless de¬ 
fined in this Article, terms used in the Rules and provisions hereby 
adopted, if defined in the By-Laws, shall have the meaning as 
defined in the By-Laws. 
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Article III 
Buies of Fair Practice 

1. A member, in the conduct of his business, shall observe high 
standards of commercial honor and just and equitable principles 
of trade. 

Interpretation Adopted by Board op Governors. 

The Board of Governors of the Association, on October 25,1943, 
adopted the following interpretation of Section 1, Article III of the 
Rules of Fair Practice: “It shall be deemed conduct inconsistent 
with just and equitable principles of trade for a member to enter 
into any transaction with a customer in any security at any price 
not reasonably related to the current market price of the security .” 
In the Matter of the Rules of the National Association of Securities 
Dealers, Inc., Securities Exchange Act Release No. 3623, November 
25, 1944. 

2. In recommending to a customer the purchase, sale or. ex¬ 
change of any security, a member shall have reasonable grounds 
for believing that the recommendation is suitable for such cus¬ 
tomer upon the basis of the facts, if any, disclosed by such cus¬ 
tomer as to his other security holdings and as to his financial 
situation and needs. 

3. Charges, if any, for services performed, including miscellane¬ 
ous services such as collection of moneys due for principal, divi¬ 
dends, or interest; exchange or transfer of securities; appraisals, 
safe-keeping or custody of securities, and other services, shall be 
reasonable and not unfairly discriminatory between customers. 

4. In “over-the-counter” transactions, whether in “listed” or 
“unlisted” securities, if a member buys'for his own account from 
his customer, or sells for his own account to his customer, he 
shall buy or sell at a .price which is fair, taking into considera¬ 
tion all relevant circumstances, including market conditions with 
respect to such security at the time of the transaction, the ex¬ 
pense involved, and the fact that he is entitled to a profit; and 
if he acts as agent for his customer in any such transaction, he 
shall not charge his customer more than a fair commission or ser¬ 
vice charge, taking into consideration all relevant circumstances 
including market conditions with respect to such security at the 
time of the transaction, the expense of executing the order and 
the value of any service he may have rendered by reason of his 
experience in and knowledge of such security and the market 
therefor. 

5. No member shall publish or circulate, or cause to be pub¬ 
lished or circulated, any notice, circular, advertisement, news¬ 
paper article, investment service, or communication of any kind 
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which purports to report any transaction as a purchase or sale 
of any security unless such member believes that such transac¬ 
tion was a bona fide purchase or sale of such security; or which 
purports to quote the bid price or asked price for any security, 
unless such member believes that such quotation represents a 
bona fide bid for, or offer of, such security. If nominal quotations 
are used or given, they shall be clearly stated or indicated to be 
only nominal quotations. 

6. No member shall make an offer to buy from or sell to any 
person any security at a stated price unless such member is pre¬ 
pared to purchase or sell, as the case may be, at such price and 
under such conditions as are stated at the time of such offer to 
buy or sell. 

7. Selling syndicate agreements or selling group agreements 
shall set forth the price at which the securities are to be sold to 
the public or the formula by which such price can be ascertained, 
and- shall state clearly to whom and under what circumstances 
concessions, if any, may be allowed. 

8. A member, when a member of a selling syndicate or a sell¬ 
ing group, shall purchase securities taken in trade at a fair mar¬ 
ket price at the time of purchase, or shall act as agent in the sale 
of such securities. 

9. A member who in the capacity of paying agent, transfer 
agent, trustee, or in any other similar capacity, has received in¬ 
formation as to the ownership of securities, shall under no cir¬ 
cumstances make use of such information for the purpose of 
soliciting purchases, sales or exchanges except at the request and 
on behalf of the issuer. 

10. No member shall, directly, or indirectly, give, permit to be 
given, or offer to give, anything of value to any employee, agent 
or representative of another person, for the purpose of influenc¬ 
ing or rewarding the act of such employee, agent, or representa¬ 
tive in relation to the business of the employer of such employee, 
principal of such agent, or the represented party, without the 
prior knowledge and consent of such employer, principal, or rep¬ 
resented party. 

11. No member shall, directly or indirectly, give, permit to be 
given, or offer to give, anything of value to any person for the 
purpose of influencing or rewarding the action of such person 
in connection with the publication or circulation in any news¬ 
paper, investment service, or similar publication, of any matter 
which has, or is intended to have, an effect upon the market price 
of any security, provided that this rule shall not be construed 
to apply to matter which is clearly distinguishable as paid ad¬ 
vertising. 


yg.l.n. 10-26-89 


C—9 


12. A member at or before the completion of each transaction 

■with a customer shall give or send to such customer written “ 1 » 

notification disclosing (1) whether such member is acting as a 
broker for such customer, as a dealer for his own account, as a 
broker for some other person, or as a broker for both such cus¬ 
tomer and some other person; and (2) in any case in which such 
member is acting as a broker for such customer or for both such 
customer and some other person, either the name of the person 
from whom the security was purchased or to whom it was sold 
for such customer and the date and time when such transaction 
took place or the fact that such information will be furnished 
upon the request of such customer, and the source and amount 
of any commission or other remuneration received or to be received 
by such member in connection with the transaction. 

13. A member controlled by, controlling, or under common con- Di»cio«ur« of 

Control. 

trol with, the issuer of any security, shall, before entering into 
any contract with or for a customer for the purchase or sale of 
such security, disclose to such customer the existence of such 
control, and if such disclosure is not made in writing, it shall be 
supplemented by the giving or sending of written disclosure at 
or before the completion of the transaction. 

14. A member who is acting as a broker for a customer or for 5“ < : 1 . 0 f ir ?, <rf 

Participation or 

both such customer and some other person, or a member who is interest in 
acting as a dealer and who receives or has promise of receiving 
a fee from a customer for advising such customer with respect 
to securities, shall, at or before the completion of any transaction 
for or with such customer in any security in the primary or 
secondary distribution of which such member is participating or 
is- otherwise financially interested, give such customer written 
notification of the existence of such participation or interest. 

15. (a) No member shall effect with or for any customer’s 
account in respect to which such member or his agent or employee 
is vested with any discretionary power any transactions of pur¬ 
chase or sale which are excessive in size or frequency in view of 
the financial resources and character of such account 

(b) No member shall effect with or for any customer’s account 
in respect to which such member or his agent or employee is 
vested with any . discretionary power any transaction of purchase 
or sale unless immediately after effecting such transaction such 
member makes a record of such transaction which record includes 
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the name of such customer, the name, amount and price of the 
security, and the date and time when such transaction took place. 

(c) Each member shall keep or preserve for at least two years 
such records as such member may be required to make pursuant 
to the provisions of paragraph (b) of this rule. 


16. A member who is participating or who is otherwise finan¬ 
cially interested in the primary or secondary distribution of any 
security which is not admitted to trading on a national securities 
exchange, shall make no representation that such security is being 
offered to a customer “at the market” or at a price related to 
the market price unless such member knows or has reasonable 
grounds to believe that a market for such security exists other 
than that made, created, or controlled by such member, or by 
any person for whom he is acting or with whom he is associated 
in such distribution, or by any person controlled by, controlling 
or under common control with such member. 


17. (a) No member, participating or otherwise financially in¬ 
terested in the primary or % secondary distribution of any secur¬ 
ity of any issuer, shall, 

(1) pay or offer or agree to pay, directly or indirectly, to 
any person any compensation for soliciting another to pur¬ 
chase any security of the same issuer on a national securi¬ 
ties exchange, or for purchasing any security of the same 
issuer on any such exchange for any account other than the 
account of the member who pays or is to pay such compen¬ 
sation ; or 



(2) sell, offer to sell or induce an offer to buy such secur¬ 
ity, or deliver such security after sale, if, in connection with 
such distribution, such member has paid, or has offered or 
agreed to pay, directly or indirectly, to any person, any com¬ 
pensation for soliciting another to purchase any security of 
the same issuer on any national securities exchange, or for 
purchasing any security of the same issuer on any such ex¬ 
change for any account other than the account of the member 
who has paid or is to pay such compensation. 

(b) No member, participating or otherwise financially inter¬ 
ested in the primary or secondary distribution of any security of 
any issuer, shall cause a purchase or sale of any security of the 
same issuer on a national securities exchange by paying or offer¬ 
ing or agreeing to pay, directly or indirectly, to any person any 
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(1) in the event such member acts as an agent or broker 
in such transaction he shall, immediately, in the regular course 
of business, make an actual purchase of the security for the 
account of the customer, and shall immediately, in the regular 
course of business, take possession or control of such security - 
and shall maintain possession or control thereof so long as 
he remains under obligation to deliver the security to the 
customer; 

(2) in the event such member acts as a principal in such 
transaction, he shall, at the time of such transaction own 
such security and shall maintain possession or control thereof 
so long as he remains under obligation to deliver the security 
to the customer; 

(3) the provisions of Regulation T of the Federal Reserve 
Board, if applicable to such member, are satisfied. 

(b) No member, whether acting as principal or agent, shall, in 
connection with any transaction referred to in this rule, make any 
agreement with his customer under which such member shall be 
allowed to pledge or hypothecate any security involved in such 
transaction for any amount in excess of the indebtedness of the 
customer to such member. 

* Section 21. A member shall keep and preserve books, accounts, 
records, memoranda, and correspondence in conformity with all 
applicable Federal and State laws and all rules and regulations 
promulgated thereunder. 

22. (a) A member shall make available to inspection by any 
bona fide regular customer, upon request, the information relative 
to such member’s financial condition as disclosed in its most recent 
balance sheet prepared either in accordance with such member’s 
usual practice or as required by any State or Federal securities 
laws, or any rule or regulation thereunder. 

(b) As used in paragraph (a) of this rule, the term “customer” 
means any person who, in the regular course of such member’s 
business, has cash or securities in the possession of such member. 

••23. No member shall offer any security or confirm any purchase 
or sale of any security, from or to any person not actually engaged 
in the investment banking or securities business at any price which 
shows a concession, discount, or other allowance, but shall offer 
such security and confirm such purchase or sale at a net dollar or 
basis price. 

• As amended, effective Oct. 15, 1942. 

** Effective Nov. 6, 1939. 




•24. Selling concessions, discounts, or other allowances, as such, 
shall be allowed only as consideration for services rendered in dis¬ 
tribution and in no event shall be allowed to anyone other than a 
broker or dealer actually engaged in the investment banking or 
securities business; provided, however, that nothing in this rule 
shall prevent any member from selling any security owned by him 
to any person at any net price which may be fixed by him unless 
prevented therefrom by agreement. „ , > 

•25. (a) No member shall deal with any non-member broker or 
dealer except at the same prices, for the same commissions or fees, 
and on the same terms and conditions as are by such member ac¬ 
corded to the general public. 

' (b) Without limiting the generality of the foregoing, no mem¬ 
ber shall 

(1) in any transaction with any non-member broker or dealer, 
allow or grant to such non-member broker or dealer any selling 
concession, discount or other allowance allowed by such member 
to a member of a registered securities association and not allowed 
to a member of the general public; 

(2) join with any non-member broker or dealer in any syndicate 
or group contemplating the distribution to the public of any issue 
of securities or any part thereof; or 

(3) sell any security to or buy any security from any non-mem- 

her broker or dealer except at the same price at which at the time 
of such transaction such member would buy or sell such security, 
as the case may be, from or to a person who is a member of the gen¬ 
eral public not engaged in the investment banking or securities 
business. ; 

(c) The provisions of paragraphs (a) and (b) of this rule shall 
not apply to any non-member broker or dealer in a foreign coun¬ 
try who is not eligible for membership in a registered securities 
association, but in any transaction with any such foreign non¬ 
member broker or dealer, where a selling concession, discount, or 
other allowance is allowed, a member shall as a condition of such 
transaction secure from such foreign broker or dealer an agreement 
that, in making any sales to purchasers within the United States 
of securities acquired as a result of such transaction, he will con¬ 
form to the provisions of paragraphs (a) and (b) of this rule to 
the same extent as though he were a member of the Corporation. 

(d) For the purpose of this rule, the term “non-member broker 
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or dealer” shall include any broker or dealer who makes use of 
the mails or of any means or instrumentality of interstate com¬ 
merce to effect any transaction in, or to induce the purchase or 
sale of, any security, otherwise than on a national securities ex¬ 
change, who is not a member of any securities association, regis¬ 
tered with the Commission pursuant to Section 15A of the Act; 
except a broker or dealer who deals exclusively in commercial 
paper, bankers’ acceptances or commercial bills. 

(e) Nothing in this rule shall be so construed or applied as to 
prevent any member of the Corporation from granting to any other 
member of any registered securities association any dealer’s dis¬ 
count, allowance, commission, or special terms. 

•26. (a) This rule shall apply exclusively to the activities of 
members in connection with the securities of an “open-end man¬ 
agement investment company,” as defined in the Investment 
Company Act of 1940. 

(b) Definitions: 

(1) The term underwriter as used throughout this rule shall 
mean a principal underwriter as defined in the first sentence 
of section 2 (a) (28) of the Investment Company Act of 1940. 

(2) The term public offering price as used throughout this 
rule shall mean a public offering price as set forth in the 
prospectus of the issuing company. 

(c) No member may purchase at a discount from a public offer¬ 
ing price any security of an open-end investment company from 
an underwriter of such securities unless the underwriter is also a 
member. No member who is an underwriter of the securities of an 
open-end investment company .shall sell any such security to any 
dealer or broker at any price other than a public offering price 
unless (1) such dealer or broker is a member and (2) at the time 
of the sale a sales agreement is in effect between the parties. The 
sales agreement shall set forth the concession to be received by the 
dealer or broker and contain the provisions set forth in paragraphs 
(f), (g), (i) and sub-paragraphs (1) and (3) of paragraph (j). 
In addition, the sales agreement may contain among its provisions 
such of the other requirements of this rule as the parties may 
deem pertinent or appropriate, but the failure so to include any 
such other requirement shall not exempt any transaction from 
the effect of this rule or any part thereof. 


• Effective Jose 1, 1941. 
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(d) No member who is an underwriter shall participate in the 
offering or in the sale of any such security if the public offering 
price includes a gross selling commission or load (i. e. the differ¬ 
ence between the public offering price and the price received by 
the issuer) which is unfair, taking into consideration all relevant 
circumstances, including the current marketability of such security 
and all expenses involved. 

(e) (1) The minirmiTn price at which a member may purchase 
any such security from the issuer thereof shall be the net asset value 
(calculated or estimated as hereinafter provided) upon which is 
based the public offering price at which the security so purchased 
is sold to the public, which pubic offering price shall be determined 
substantially in accordance with the following: The public offer¬ 
ing price in effect for orders placed with the underwriter between 
4 p.m. (except Saturday) and 1p.m. the next business day shall 
be based upon a calculation of the net asset value on each business 
day as of the close of the New York Stock Exchange (currently, 
3 p.m. week days; 12 noon Saturdays). The public offering price 
which shall be in effect for orders placed with the underwriter 
from 1 p. m. to 4 p. m. on each business day except Saturday shall 
be calculated or estimated so as to reflect at or about 12 noon on 
that day any change in net asset value of the fund. The public 
offering price which shall be in effect for orders placed with the 
underwriter from lp.m. Saturday to 1 p. m. on the next following 
business day shall be that based upon the calculation of the net 
asset value as of the close qf the market on that Saturday. For the 
purpose of this rule, a business day shall be a day on which the New 
York Stock Exchange is open for trading; all time shall be New 
York City time. 

(2) The foregoing shall not prevent: (i) a more frequent 
calculation or estimate of a public offering price than is above 
required; (ii) the suspension of sales on any business day until 
a new public offering price based on a calculation or estimate of the 
net asset value as at some later time that day becomes effective; 
(iii) the acceptance of unconditional orders to be executed at a 
public offering price to be established by the next subsequent 
calculation . 1 

(3) In any event, however, a calculation of the net asset value 
shall be made as of the close of the market on each business day 
which shall be the basis of the succeeding public offering price, 
and in no event shall such offering price nor any public offering 
price calculated or estimated prior to 12 noon on the next following 
business day remain in effect later than 1 p. m. on that day. 





(4) If the current closing hours of the New York Stock Ex¬ 
change shall be changed, the foregoing references to 4 p. m. and 
to .1 p. m. Saturday shall be interpreted in each case to mean 1 
hour after the closing of the Exchange. If the closing hour of 
the Exchange is changed from 3 p. m. to 4 p. m. on business days 
other than Saturday, the calculation or estimation herein provided 
to be made as of 12 noon on those days shall be made as of 1 p. m. 
and the public offering price based thereon shall become effective 
as of 2 p. m. instead of 1 p. m. 

(5) No member shall participate, as agent or broker for either 
the issuer or the purchaser, in the sale of any such security by the 
issuer thereof, if the price received by the issuer, net after any 
commission paid by the issuer, is less than the , minimum price 
prescribed in sub-paragraph (1) of this paragraph^ (e). 

(f) (1) No member shall withhold placing customers’ orders for 
any such security so as to profit himself as a result of such with¬ 
holding. 

(2) No member shall purchase the securities of any open-end 
investment company of which it is the underwriter from such 
company except for the purpose of covering purchase orders 
already received and no member shall purchase such securities 
from the underwriter other than for investment except for the pur¬ 
pose of covering purchase orders already received. 

(g) No member who is an underwriter shall accept a conditional 
order for the securities of an open-end investment company on any 
basis other than at a specified definite price. 

(h) No member who is an underwriter shall participate in the 
offering or in the sale of any such security if the issuer, directly 
or indirectly, voluntarily redeems or repurchases its securities 
either (1) at a price higher than the net asset value, as calculated 
or estimated, upon which is based the current public offering price 
in effect when the offer of sale or redemption is accepted, or (2) 
at a price higher than the net asset value at the time when the 
offer is accepted, which net asset value shall be calculated or 
estimated by or for the issuer; provided, however, that nothing in 
clause (1) shall prevent an issuer, directly or indirectly, from 
accepting shareholders’ offer to resell such security to the issuer 
at a price based upon and not higher than the net asset value next 
to become effective for the sale of shares provided that such offers 
are received prior to the time as of which said net asset value is 
next to be determined, or, if said net asset value is next to be 
determined as of the dose of the market, then provided such offers 
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are received prior to the time when the public offering price based 
on said net asset value becomes effective; and provided further that 
clause (2) shall not apply in the case of any issuer having a' port¬ 
folio of which 75% or more in market value is represented by 
securities or commodities not listed or dealt in on registered ex¬ 
changes. Nothing in this paragraph (h) shall relate to compulsory 
redemption of any security upon presentation to the issuer pur¬ 
suant to the terms of the security. 

(1) The sales agreement referred to in paragraph (c) shall f^i££i e * ment 
contain a provision to the effect that if any such security is repur- • 

chased by the issuer or by the underwriter for the account of the 
issuer or is tendered for redemption within seven business days 
after confirmation by the underwriter of the original purchase 
order of the dealer or broker for such security, (1) the dealer or 
broker shall forthwith refund to the underwriter the full concession 
allowed to the dealer or broker on the original sale and (2) the 
underwriter shall forthwith pay to the issuer the underwriter’s 
share of the “load” on the original sale by the underwriter and 
shall also pay to the issuer the refund which he receives under 
clause (1) when he receives it. The dealer or broker shall be 
notified by the underwriter of such repurchase or redemption within 
ten days of the date on which the certificate is delivered to the 
underwriter or issuer. 

(j) (1) No member who is a party to a sales agreement referred ££££££“ 
to in paragraph (c) shall, as principal, purchase any such security 
from a record holder at a price lower than the bid price then 
quoted by or for the issuer. 

(2) No member who is an underwriter of such a security shall 
repurchase such security, either as principal or as agent for the 
issuer, from a dealer acting as principal who is not a party to a 
sales agreement with the underwriter (as described in paragraph 
(c)) nor from any investor, unless such dealer or investor is the 
record owner of the security so tendered for repurchase. No mem¬ 
ber who is an underwriter shall participate in the offering or in 
the sale of any such security if the issuer voluntarily redeems or 
repurchases its securities from a dealer acting as principal who is 
not a party to such a sales agreement nor from any investor, unless 
such dealer or investor is the record owner of the security so ten¬ 
dered for repurchase. Nothing in this sub-paragraph shall relate 
to compulsory redemption of any security upon presentation to the 
issuer pursuant to the terms of the security. 

(3) Nothing in this paragraph (j) shall prevent any member, 
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whether or not a party to a sales agreement reierred to in paragraph 
(c) from selling any such security for the account of a record 
owner to the underwriter or issuer at the bid price currently quoted 
by or for the issuer and .charging the investor a fair commission 

for handling the transaction. 

\ 

* Section 27. (a) Any member who employs any salesman shall 
supervise the sales methods of such salesman and his correspond¬ 
ence in relation to offers of securities for sale to investors; and 
any sale made by any such salesman to any investor shall be 
approved by a partner, duly accredited executive, or branch office 
manager of such member. Such approval shall be evidenced by a 
written endorsement made upon a copy of a memorandum of such 
sale and each such memorandum so endorsed shall be made a part 
of the permanent records of such member. 

(b) Any member who employs any salesman shall require that 
all orders taken by such salesman for the purchase of or subscrip¬ 
tion to any security shall be subject to acceptance and confirmation 
by such member. 


• Effective Oct. 15, 1942. 


[The next page is C—25] 
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Article IV 
Complaints 


Section 1. Every member of the Corporation shall keep in each c£u>m 
office maintained by him, in the form to be supplied by the Board 
of Governors, a copy of the Certificate of Incorporation, By-Laws, 

Rules of Fair Practice, and Code of Procedure of the Corporation, 
and of all additions and amendments from time to time made 
thereto, and of all interpretative rulings made by the Board of 
Governors, all of which shall be available for the examination of 
any customer who makes request therefor. 

Section 2. Any person feeling aggrieved by any act, practice or 17 

omission of any member of the Corporation, which such person for 

believes to be in violation of any of the Rules of Fair Practice of ^ i j ® 1 £ tl0M of 
the Corporation, may, on the form to be supplied by the Board of 
Governors, file a complaint against such member in regard thereto 
with any District Business Conduct Committee of the Corporation, 
and any such complaint shall be handled in accordance with the 
Code of Procedure of the Corporation. 

Section 3. Any District Business Conduct Committee which, on nilteictBwlnew 
information and belief, is of the opinion that any act, practice, or oomiSnces. 
omission of any member of the Corporation is in violation of any 
of the Rules of Fair Practice of the Corporation, may, on the form 
to be supplied by the Board of Governors, file a complaint against 
such member in regard thereto with itself or with any other Dis¬ 
trict Business Conduct Committee of the Corporation, as the neces¬ 
sities of the complaint may require, and any such complaint shall 
be handled in accordance with the Code of Procedure and in the 
same manner as if it had been filed by an individual or member. 


Reports and 
Inspection of 
Books for 
Purpose of 


Section 4. For the purpose of any investigation or any hearing 
of any complaint against any member of the Corporation, made or 
held in accordance with the Code of Procedure, any Local Business So^SS^* 
Conduct Committee, any District Business Conduct Committee, or 
the Board of Governors, or any duly authorized member or mem¬ 
bers of any such Committees or Board or any duly authorized 
agent or agents of any such Committees or Board shall have the 
right (1) to require such member of the Corporation to submit a • 
report in writing with regard to any matter involved in any such 
investigation or hearing, and (2) to investigate the books, records 


i 
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and accounts of any such member of the Corporation with relation 
to any matter involved in any such investigation or hearing. Any 
refusal on the part of any such member of the Corporation to make 
any report as required in this Section, or to permit any inspection 
of books, records and accounts as may be validly called for under 
this Section, shall be sufficient cause for suspending or canceling 
the membership of such member in the Corporation. 


Right* Granted 
to Batinau 
Conduct 
Committee* to 
Determine 
AdviubilitT of 
Filin* Complaint. 



Section 5. For the purpose of determining whether it should 
file a complaint against any member of the Corporation pursuant 
to Section 3 of this Article, any District Business Conduct Com¬ 
mittee, or any duly authorized Local Business Conduct Committee, 
or any duly authorized member or members of any such Commit¬ 
tees, or any duly authorized agent or agents of any such Com¬ 
mittees, shall have the right (1) to require such member of the 
Corporation to submit a report in writing with regard to any mat¬ 
ter involved in any such investigation, and (2) to inspect the books, 
records and accounts of any such member of the Corporation with 
relation to any matter involved in any such investigation. Any 
refusal on the part of such member of the Corporation to make any 
report as required in this Section, or to permit any inspection of 
books, records and accounts as may be validly called for under this 
Section, shall be sufficient cause for suspending or canceling the 
membership of such member in the Corporation. 
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Article V 
Penalties 

• Section 1. Any District Business Conduct Committee, or the 
Board of Governors, in the administration and enforcement of the 
Rules, and after complaince with the Code of Procedure, may (1) 
censure any member or registered representative and/or (2) im¬ 
pose a fine not in excess of Five Hundred Dollars ($500.00) upon 
any member or registered representative, and/or (3) suspend the 
membership of any member or suspend the registration of a reg¬ 
istered representative for a definite period, and/or (4) expel any 
member or revoke the registration of any registered representative 
for each or any violation of any of the Rules or for any neglect or 
refusal to comply with any of the Rules or for any neglect or refusal 
to comply with any orders, directions or decisions issued by any 
District Business Conduct Committee or by the Board of Governors 
in the enforcement of the Rules, including any interpretative ruling 
made by the Board of Governors, as any such Committee or Board, 
in its discretion, may deem to be just; provided, however, that no 
such penalty imposed by any District Business Conduct Committee 
shall take effect until the period for appeal therefrom or review 
has expired, as provided in Section 14 of the Code of Procedure; 
and provided, further, that both parties to any proceeding result¬ 
ing in a penalty shall be deemed to have assented to or to acqui¬ 
esce in the imposition of such penalty unless any party aggrieved 
thereby shall have made application to the Board of Governors 
for review, pursuant to the Code of Procedure, within fifteen (15) 
days after the date of such notice. 

• Section 2. All fines imposed pursuant to Section 1 of this Article 
shall be paid to the Treasurer of the Corporation and shall be 
used for the general corporate purposes. Any member who fails 
promptly to pay any fine imposed pursuant to Section 1 of this 
Article, after such fine has become finally due and payable, may 
after seven (7) days’ notice in writing be summarily suspended 
or expelled from membership in the Association by the Board of 
Governors if it deems such action necessary or appropriate in the 
circumstances. 

•*Section 3. Any member disciplined pursuant to Section 1 of this 
Article shall bear such part of the costs of the proceedings as the 
District Business Conduct Committee or the Board of Governors 
deems fair and appropriate in the circumstances. 


Penalties for 
Violations of 
the Roles. 


Payment of 
Pines. 


Costs of 
Proceedings. 


• A» amended Oct. 15, 1942; January 15, 1946. 
•• Effective Oct. 15, 1942. 
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Article VI 
The List 


lfanb«rs to be 
Tnntiahed 

Currently 
Accurate 
Memberahip 
Liet i 


The Secretary of the Corporation shall furnish every office of 
every member of the Corporation a list of all members of the Cor¬ 
poration, and shall currently keep every office of every member 
advised, by amendments to the list, of all new members and of all 
suspensions and cancelations of membership. For the purpose of 
complying with Rule 25, a member shall be entitled to rely on such 
list as last amended. 


Code of Procedure 
For Handling Trade Practice 
Complaints 
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CODE OF PROCEDURE 

FOR HANDLING TRADE PRACTICE COMPLAINTS 


NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC. 


Section 1. This Code of Procedure is prescribed for handling Phxjk**- 
trade practice complaints in regard to violations of the rules of fair 
practice and the supplemental Jocal roles of fair practice (herein¬ 
after sometimes referred to as the “rules”) or any amendment, 
modification, interpretation, or explanation thereof, adopted pur¬ 
suant to Article VII of the By-Laws of the Corporation. 

Section 2. The fourteen District Business Conduct Committees Bodi«i to Hear 

And Paw Upon 

of the Corporation and the Board of Governors shall constitute the complaint*.- 
bodies empowered to hear and pass upon all complaints in regard 
to violations of the Rules. The District Business Conduct Com¬ 
mittees shall have original jurisdiction in handling such complaints 
and the Board of Governors shall act as an appellate and review 
body, all functioning in accordance with the procedure hereinafter 
set forth. 

• Section 3. In the ordinary course, complaints shall be heard by 
the District Business Conduct Committee of the district in which 
is located the principal office of the Respondent, unless such Re¬ 
spondent, in writing, consents to the complaint being heard by 
some other District Business Conduct Committee; provided', how¬ 
ever, that if the act, practice, transaction, or omission to act, which 
constitutes the basis of such complaint, was effected by or through 
any branch office of such Respondent, such complaint shall be heard 
by the District Business Conduct Committee of the district in 
which such branch office of the Respondent is located. 

For the purpose of proceedings hereunder if the respondent is 
a member, or if the respondents are a member and registered rep- , 
resentative, the principal office of the Respondent shall be the prin¬ 
cipal office of such member designated in his application for mem¬ 
bership. A registered representative who is joined as a Respondent 
in any complaint shall have the same rights before District Business 
Conduct Committees, Local Business Conduct Committees and the 
Board of Governors, and be under the same obligations and duties 
as a member under this Code. 

* As amended, effective January 15, 1946. 
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Section 4 . All complaints shall be made in writing, on the form 
to be supplied by the Board of Governors, and shall specify in 
reasonable detail the nature of the charges and the rule or rules, 
or any amendment, modification, interpretation or explanation 
thereof, allegedly violated. The party making the complaint shall 
be termed the “Complainant,” and the party against whom the 
complaint is made shall be termed the “Respondent.” If the com¬ 
plaint consists of several matters or items, each matter or item shall 
be stated separately. All complaints must be signed by the Com¬ 
plainant and may be directed to any District Business Conduct 
Committee. 


Complaint Piled 
in District Not 
Entitled to 
Conduct Hearing. 


Section 5. If the complaint is filed with a District Business 
Conduct Committee of a district other than the district where the 
complaint is to be heard, as provided in Section 3, such Committee 
shall first make such preliminary investigation with regard to such 
complaint as it may deem practicable and necessary, and shall then 
forward the complaint, together with a report of its investigation, 
if any, to the District Business Conduct Committee entitled to hear 
such complaint as provided in Section 3. 



Section 6. If the complanit is filed with the District Business 
Conduct Committee entitled to hear such complaint, as provided in 
Section 3, or if a complaint is forwarded to such Committee by 
another District Business Conduct Committee, as provided in Sec¬ 
tion 5, such Committee shall, on the form to be supplied by the 
Board of Governors, forthwith send notice in writing of the receipt 
of such complaint, together with a copy of such complaint, to the 
Respondent, and shall require the Respondent to answer thereto. 

Section 7. (a) All answers to complaints shall be in writing, 

on the form to be supplied by the Board of Governors, and shall 
be submitted to the District Business Conduct Committee within 
ten business days from the date of the notice sent to the Respon¬ 
dent pursuant to Section 6, unless such District Business Conduct 
Committee, in its discretion, shall extend such ten-day period. 
Such Committee, upon the receipt of the answer of the Respondent, 
shall forthwith, on the form to be supplied by the Board of Gov¬ 
ernors, send notice in writing of the receipt of such answer, to¬ 
gether with a copy of such answer, to the Complainant. 

(b) If no answer shall be received by such Committee within the 
time required, such Committee shall send a second notice, on the 
form to be supplied by the Board of Governors, to such Respon¬ 
dent by registered mail, with return receipt requested, requiring 
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an answer within five business days from the date of such second 
notice, or within such longer period as the Committee in its discre¬ 
tion may determine, and stating that failure of the Respondent to 
reply thereto within the period specified in such second notice, may 
be treated by such Committee as an admission of the allegations 
of the complaint. If no answer is received by such Committee 
within the time requires by such second notice, then the Committee 
may consider the allegations of the complaint as admitted by the 
Respondent. 

Section 8. Upon the filing of an answer and due notice thereof Request for 
to the Complainant, as provided in Section 7 (a), either the Com¬ 
plainant or the Respondent may request a hearing before the Com¬ 
mittee entitled to hear the complaint, and in case such request is 
made, a hearing shall be granted, after reasonable notice to both 
Complainant and Respondent. In the absence of any such request Hearing without 
for a hearing, however, such Committee may, in its discretion, have ReqaMt * 
any complaint set down for hearing, after reasonable notice to both 
Complainant and Respondent, if it deems such action necessary or 
appropriate. 

Section 9. If a hearing is had pursuant to Section 8, both the Hearing. 
Complainant and the Respondent shall be entitled to be heard in 
person and by counsel and to submit any relevant matter which 
they may desire to present. In any such proceeding a record shall 
be kept. 

Section 10. If an investigation or hearing is necessary at any inve*ti*ation or 

H pjiri nr iw 

place other than in the district of the Committee receiving the Di«trict other 
complaint or in the district of the Committee entitled to hear the 
complaint, as provided in Section 3, the Board of Governors, upon Complaint, 
the inquest of any District Business Conduct Committee, may re¬ 
quire such investigation or hearing to be made or held by such 
other District Business Conduct Committee in such other district 


as the necessities of the particular complaint may require. Any 
such hearings shall be conducted as nearly as possible in accordance 
with the procedure herein set forth for regular hearings by Dis¬ 
trict Business Conduct Committees. Any District Business Con¬ 
duct Committee making such an investigation or holding such a 
hearing, shall prepare a report in writing of the facts adduced, 
of findings based upon such facts, and of its recommendation, but 
in any case where the facts or findings are such as not to justify a 
recommendation, the report may omit such recommendation. 





Requirement* of 
Written Decision. 

i 



Notice. 


Section 11. If any District Business Conduct Committee, after 
hearing, or opportunity for hearing, or failure of the Respondent 
to file an answer, as hereinabove provided, shall be of the opinion 
that a violation as charged in the complaint has occurred, it may 
impose any penalty against the member provided for in Section 1 
of Article V of the Rules, which such Committee may, in its dis¬ 
cretion, deem to be just. Any such determination by such Com¬ 
mittee that a member shall be disciplined shall be in writing and 
shall include (A) a statement setting forth any act or practice in 
which such member may be found to have engaged, or which such 
member may be found to have omitted, (B) a statement setting 
forth the specific rule or rules of the Corporation of which any 
such act or practice, or mission to act, is deemed to be in viola¬ 
tion, (C) a statement whether the acts or practices prohibited by 
such rule or rules, or the omission of any act required thereby, are 
deemed to constitute conduct inconsistent with just and equitable 
principles of trade, and (D) a statement setting forth the penalty 
imposed. If such Committee, however, shall be of the opinion that 
no violation, as charged in the complaint, has occurred, it shall in 
writing dismiss the complaint. Both the Complainant and the 
Respondent shall be promptly notified of, and be sent a copy of, 
any written decision rendered hereunder. 


Acceptance of 
Statement 
Pledging Pntnre 
Observance and 
Compliance. 



Section 12. If the Respondent in his answer, or upon hearing 
held as hereinabove provided, admits the violation as charged, and 
if the District Business Conduct Committee handling such com¬ 
plaint shall be of the opinion that the case may properly be dis¬ 
posed of as provided herein, such Committee may, in its discretion, 
with the consent of the Complainant, and upon such other terms 
and conditions as it may deem appropriate, accept a statement in 
writing from the Respondent pledging future observance an£ com¬ 
pliance, and acceptance of such a statement by such Committee and 
compliance with such terms and conditions, if any, by such Respon¬ 
dent, shall terminate the proceedings with respect to the complaint, 
subject, however, to the right of review by the Board of Gover¬ 
nors as hereinafter provided. 

Section 13. Each District Business Conduct Committee shall 
promptly notify the Secretary of the Corporation, on the form to 
be supplied by the Board of Governors, of all complaints received, 
and such officer shall docket all complaints so reported to him in 
a docket book, which shall be known as the Complaint Docket. Dis- 
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trict. Business Conduct Committees, on the form to be supplied by 
the Board of Governors, shall also promptly notify the Secretary 
of the Corporation of the disposition of every complanit hied, 
which notification shall also be entered in the Complaint Docket. 

•Section 14 (a). If a District Business Conduct Committee shall 
take any disciplinary action against any member, or shall dismiss 
any complaint, or shall accept a statement pledging future obser¬ 
vance and compliance, as hereinabove provided, such action or dis¬ 
missal or acceptance of such statement shall be subject to review by 
the Board of Governors on its own motion within thirty (30) days 
after the date of the notice required by Section 11 hereof or 
within thirty (30) days after the date of the acceptance of a 
statement under Section 12 hereof. Any such action or dismissal 
shall also be subject to review upon application by any person 
aggrieved thereby, filed within fifteen (15) days after the date of 
the notice required by Section 11 hereof. Application to the 
Board of Governors for review, or the institution of review by m stay of P Ax*£L 
the Board of Governors on its own motion, shall operate as a stay 
of any such action or dismissal or acceptance of a statement, until 
a decision is rendered by the Board of Governors upon such re¬ 
view as hereinafter provided. 

•• Section 14 (6). If a respondent or any aggrieved person, who 
has made application to the Board of Governors for a review of the 
disposition of the complaint against the respondent firm pursuant 
to Section 14 (a), shall dismiss said appeal without a determination 
by the Board of Governors on the merits thereof, the Board of 
Governors shall have an additional period of thirty days subsequent 
to said dismissal in which to determine whether it shall review 
the matter on its own motion. 

Section 15. (a) In any proceeding to review any disciplinary Noceiury 

action taken by a District Business Conduct Committee against any B©£!?Sa 0f 
member, if the Board of Governors after appropriate notice and 
opportunity for hearing, upon consideration of the record before 
such District Business Conduct Committee, and of such other evi¬ 
dence as it may deem relevant, shall (A) find that such member 
has engaged in such acts or practices, or has omitted such act, as 
the District Business Conduct Committee has found him to have 
engaged in or omitted, and (B) shall determine that such acts or 
practices or omission to act, are in violation of such rules of the 
Corporation as have been designated in the determination of the 


• As amended, effective Oct. 15, 1942. 
# * Effective July 10, 1943. 
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District Business Conduct Committee, the Board of Governors, 
shall, in writing, affirm the determination of such District Business 
Conduct Committee, unless it appears to the Board of Governors 
that such determination should be modified in accordance with 
clause (b) of this section. If it appears to the Board of Governors 
that the evidence does not warrant the finding required in clause 

(A) or if the Board of Governors shall determine that such acts or 
practices as are found to have been engaged in are not prohibited 
by the designated rule or rules of the Corporation, or that such act 
as is found to have been omitted is not required by such designated 
rule or rules, the Board of Governors shall, in writing, reverse the 
action taken by such District Business Conduct Committee. 

(b) In any proceeding to review any disciplinary action taken 
by a District Business Conduct Committee against any member, 
if the Board of Governors, after appropriate notice and oppor¬ 
tunity for heairng, upon consideration of the record before such 
Distict Business Conduct Committee, and of such other evidence 
as it may deem relevant, finds that any disciplinary action taken 
by such District Business Conduct Committee against any member 
is inadequate, excessive or oppressive, the Board of Governors 
shall, in writing, increase, reduce, modify or cancel such discipli¬ 
nary action. 

Section 16. In any proceeding to review the action of a District 
Business Conduct Committee in dismissing any complaint against 
a member, or in accepting any statement pledging future observ¬ 
ance and compliance, if the Board of Governors, after appropriate 
notice and opportunity for hearing, upon consideration of the rec¬ 
ord before the District Business Conduct Committee and of such 
other evidence as it may deem relevant, shall determine that the 
member should have been disciplined, it may set aside the action 
taken by the District Business Conduct Committee and may im¬ 
pose any penalty upon the member provided for in Section 1 of 
Article Y of the Rules of Fair Practice, which the Board of Gov¬ 
ernors may, in its discretion, deem to be just; provided, however, 
that any such determination shall include (A) a statement setting 
forth any act or practice in which such member may be found to 
have engaged, or which such member may be found to have omitted, 

(B) a statement setting forth the specific rule or rules of the Cor¬ 
poration of which any such act or practice, or omission to act, is 
deemed to be in violation, (C) a statement whether the acts or 
practices prohibited by such rule or rules, or the omission of any 
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act required thereby, are deemed to constitute conduct inconsis¬ 
tent with just and equitable principles of trade, and (D) a state¬ 
ment setting forth the penalty imposed. If the Board of Govern¬ 
ors, after appropriate notice and opportunity for hearing, and 
upon consideration of the record before the District Business Con¬ 
duct Committee and of such other evidence as it may deem rele¬ 
vant, shall be of the opinion that the member should not have been Aa££ed. 
disciplined, it shall in writing affirm the action taken by the Dis¬ 
trict Business Conduct Committee. 


Action 




I'' 


Section 17. In any proceeding to review any disciplinary action 
taken by a District Business Conduct Committee against any mem¬ 
ber, or in any proceeding to review any dismissal of a complaint 
or any acceptance of a statement pledging future observance and 
compliance, by any District Business Conduct Committee, if the 
Board of Governors, upon consideration of the record before any 
such District Business Conduct Committee, and of such other evi¬ 
dence as it may deem relevant shall be of the opinion that such 
action is necessary or appropriate, it may, in writing, remand any 
such case to the appropriate District Business Conduct Committee 
for further proceedings in accordance with its order. 


night of Board' 
to Remand Oum 
to District 
Business Conduct 
Committees. 


Section 18. Both the Complainant and the Respondent shall be 
promptly notified of, and be sent a copy of, any written decision 
rendered by the Board of Governors under Sections 15, 16 or 17 
hereof. 


Notification of 
Decision. 


Section 19. In any case where either the Complainant or the 
Respondent feels aggrieved by any disciplinary action taken or 
approved by the Board of Governors against any Respondent, 
either the Complainant or the Respondent may make application 
for review to the Securities and Exchange Commission in accor¬ 
dance with Section 15A of the Securities Exchange Act of 1934, 
as amended. 


Application to 
SEC for Bsrinr. 


Section 20. In all cases where a District Business Conduct Com¬ 
mittee accepts a statement pledging future observance and com¬ 
pliance, it shall be the duty of such District Business Conduct 
Committee to investigate later and determine whether all terms and 
conditions have been satisfied and whether compliance has been 
actually effected. . , 


Investigations 
to Assure 
Compliance. 


Section 21. (a) In conducting any investigation regarding any 
complaint or in holding any hearing in regard thereto, the Board 


■ 
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of Governors or any District Business Conduct Committee may 
act, by one or more of its members designated for the purpose by 
its Chairman, but in any such event any determination shall be 
submitted to the full Board or Committee for final action. 

(b) Any District Business Conduct Committee may also refer 
any complaint which it is entitled to hear under Section 3, to a 
Local Business Conduct Committee in its district for investigation 
or hearing if the District Business Conduct Committee, in its dis¬ 
cretion, is of the opinion that such reference is appropriate in view 
of the nature of the complaint, the location of the office of the Re¬ 
spondent complained of, and the location of the members of such 
Local Business Conduct Committee. In conducting any investiga¬ 
tion or hearing on any such complaint, a Local Business Conduct 
Committee shall conform as nearly as practicable to the procedure 
provided herein for District Business Conduct Committees; pro¬ 
vided, however, that any determination of any such Local Busi¬ 
ness Conduct Committee shall be submitted to the District Busi¬ 
ness Conduct Committee for final action. 

(c) In conducting any investigation or in holding any hearing 
in regard to any complaint referred to it pursuant to sub-section 
(b) of this Section, a Local Business Conduct Committee may act 
by one or more of its members designated for the purpose by the 
Chairman of such Committee, but in any such event any determi¬ 
nation shall be submitted to the full Committee for final action. 

(d) District Business Conduct Committees and the Board of 
Governors may take final action on a complaint only on a majority 
vote of any such Committee or Board. 


Grenada of 
Disqualification 
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Section 22. No member of the Board of Governors or of any 
District Business Conduct Committee or of any Local Business 
Conduct Committee shall in any manner, directly or indirectly, 
participate in the determination of any complaint affecting his 
interest or the interests of any person in whom he is directly or 
indirectly interested. In any case where such an interest is in¬ 
volved, the particular member shall disqualify himself, or shall be 
disqualified by the Chairman of any such Board or Committee. 

Section 23. No communication from any person or any member 
addressed to any District Business Conduct Committee with re¬ 
spect to or involving any grievance against any member, shall be 
deemed to be a privileged communication and any such communi¬ 
cation may be dealt with by said Committee as it may deem just 
and proper under the circumstances. 


2TJL8.D. 8-1-43 / • J)_ ,11 

Section 24. All records of Local Business Conduct Committees, 
of District Business Conduct Committees and of the Board of Gov¬ 
ernors, having to do with complaints, shall be open to inspection 
by any duly authorized agent of the Securities and Exchange Com¬ 
mission. 

Section 25. Nothing contained in this Code of Procedure nor in 
any amendment hereto shall be construed as limiting any rule of 
fair practice of the Corporation. 

Section 26. This Code of Procedure may be altered, amended, 
modified, or canceled by a majority vote of the Board of Govern¬ 
ors, unless such alteration, amendment, modification, or cancelation 
is disapproved by the Securities and Exchange Commission as pro¬ 
vided in Section 15A of the Securities Exchange Act of 1934, as 
amended. 
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74 SIXTH DEFENSE 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

Wherefore, Defendant prays the Court to enter an order 
dismissing the complaint and awarding to this defendant its 
reasonable costs in defending this action. 

Robert M. Blair-Smith, 

1719 Packard Building, 
Philadelphia 2, Pennsylvania. 

John W. Lindsey, 

1625 K Street, N. W., 
Washington 6, D. C. 


149 Filed Feb 14 1949 

NASD Exhibit 2 

NATIONAL ASSOCIATION OF SECURITIES DEALERS, INC. 

NOTICE OF COMPLAINT 

August 19, 1948 

copy. Complaint No. 10 

From: District Business Conduct Committee of District 
No. 10, 44 East Broad Ct., Columbus 15, Ohio 

To: Otis & Co., Cyrus S. Eaton and William R. Daley, reg¬ 
istered representatives., of Otis and Co., Terminal 
Tower, Cleveland, 13, Ohio 

You are hereby notified that a Complaint has been sub¬ 
mitted to this Committee, a true copy of which is attached 
hereto, alleging that you have violated the Rules of Fair 
Practice of the Association as shown therein. Pursuant to 
Sections 6 and 7 (a) of the Code of Procedure for Handling 
Trade Practice Complaints of the Association, you are re¬ 
quired to submit to this Committee, within 14 days from 
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the date of this notice, a written Answer to said Complaint 
on the form herewith enclosed. If you admit the violation 
as charged, kindly indicate the same in your Answer so 
that the Committee may act with that knowledge. If you 
so desire, and indicate the same in your Answer, a hearing 
on this matter will be held, after reasonable notice of its 
time and place has been sent you. 

A. J. Stiver 
Acting Chairman, 

District Business Conduct 
Committee of District No. 10 
150 

NATIONAL ASSOCIATION OP SECURITIES DEALERS, INC. 

COMPLAINT 

copy Complaint No. 18 

August 19, 1948 

To the: District Business Conduct Committee of District 
No. 10, 44 E. Broad Street, Columbus, 15 Ohio 

Name of person making complaint (Complainant): Dis¬ 
trict Business Conduct Committee, District #10. 

Address of Complainant: 44 East Broad Street, Colum¬ 
bus, 15, Ohio. 

Name of member complained about (Respondent): Otis 
and Co., Cyrus S. Eaton and William R. Daley, registered 
representatives of Otis and Co. 

Address of Respondent: Terminal Tower, Bldg., Cleve¬ 
land 13, Ohio. 

Article and Section of Rules of Fair Practice allegedly 
violated.* 

Article IV, Section 5 

Date of Violation (approximate, if not definite): August 
13-19, 1948. 

* If more than one Article and Section are allgedly violated, set forth all 
such Articles and Sections. 
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Set forth in reasonable detail the facts showing violation 
of the specified provisions of the Buies.** 

See statement attached hereto. 

The above statements are true to the best of my (our) 
knowledge and belief. 

District Business Conduct Committee, 

District #10. 

By Joseph J. Van Heyde, 

Secretary. 

151 Statement Attached to Complaint 

1. Otis & Co., a corporation, is a member of the Associa¬ 
tion, and among its registered representatives are Cyrus 
S. Eaton and William R. Daley. The stock of the Member 
is owned by Eaton and Daley and their families; Eaton di¬ 
rectly or indirectly controls the major stock interest in the 
Member; and Daley is President of the Member. 

2. The Committee is engaged in an investigation con¬ 
cerning the activities of the respondents in connection with 
the offering of Common Stock of Kaiser-Frazer Corpora¬ 
tion, which offering was made February 3 and 4, 1948, by 
Otis & Co. and others as Underwriters. 

3. The Committee, pursuant to Article IV, Section 5 of 
the Rules of Fair Practice, directed a letter requiring the 
respondents to submit a report in writing with regard to 
matters involved in such investigation. The Committee’s 
letter making such requirement was dated August 6, 1948, 
and a copy thereof, together with the Summary Statement 
attached to and made a part of said letter, is attached 
hereto. 

4. The respondents, and each of them, have refused to 
comply with such requirement. 

5. Such refusal is in violation of Article IV, Section 5, 
of the Rules of Fair Practice. 

**If additional space is needed to state the facts, use another sheet of 
paper, and attach hereto. 
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152 Letterhead of 

DISTRICT BUSINESS CONDUCT COMMITTEE 

August 6,1948 

REGISTERED MAIL 
SPECIAL DELIVERY 

Otis & Company 
Terminal Tower Bldg. 

Cleveland 13, Ohio 

Attention: Mr. Cyrus S. Eaton, Mr. William R. Daley. 
Gentlemen: 

This is with further reference to the third offering of 
common stock of Kaiser-Frazer Corporation, which is be¬ 
ing investigated by the District Business Conduct Commit¬ 
tee for District No. 10, as previously indicated to Otis & 
Co. in my letter of February 20, 1948. 

The statements usbmitted by you to date, including your 
letters of March 2 and April 1, 1948, your motion dated 
April 10, 1948 (before the Securities Exchange Commis¬ 
sion), and the document entitled “Answer” filed with the 
Committee May 5,1948 (in reply to the complaint of Kaiser 
Frazer Corporation), have left the Committee unsatisfied 
as to certain facts deemed by it to be of material signifi¬ 
cance in its investigation. 

For the reasons indicated in the attached *‘ Summary 
Statement”, which is made a part of this letter, the Com¬ 
mittee has directed me to require of you a report in writing 
stating, with regard to the matters involved in the investi¬ 
gation : 

1. What was the substance of all conversations between 
Cyrus S. Eaton and Marvin C. Harrison, directly or indi¬ 
rectly concerning Kaiser-Frazer Corporation, which took 
place during the period from February 4,1948 to February, 
1948, both inclusive! 

2. What was the substance of all conversations between 
Cyrus S. Eaton and Robert J. Bulkley, directly or indi- 
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rectly concerning Kaiser Frazer Corporation, which took 
place during the same period? 

Such report is required pursuant to Section 5 of Article 
IV of the Association’s Buies of Fair Practice. The Com¬ 
mittee directs that it be submitted not later than Thursday, 
August 19,1948. 

Yours very truly, 

(sgd.) Joseph J. Van Heyde, 

Secretary 

District Business Conduct Committee 
District No. 10 

National Association of Securities 
Dealers, Inc. 

• ••••••••• 

154 Filed Feb 14 1949 

NASD Exhibit 3 

NATIONAL ASSOCIATION OP SECURITIES DEALERS, INC. 

District Business Conduct Committee 
District No. 10 

District Business Conduct Committee, District No. 10, 

Complainant, 

v. 

Ons & Co., Cyrus S. Eaton and William B. Daley, 

Respondents. 

Decision of the Committee 
Complaint No. 18 

This proceeding was begun by a Complaint dated August 
19,1948, which was filed and served on the respondents by 
the District Business Conduct Committee for District No. 
10 (herein called the 4 ‘Committee”), pursuant to the Code 
of Procedure of the Association. The Committee, not hav¬ 
ing received any answer from the respondents within the 
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time specified, sent a Second Notice to them on November 
12,1948, by registered mail, with return receipt requested. 1 
Pursuant to Section 7 of the Code of Procedure, this Sec¬ 
ond Notice stated (among other things) that unless an an¬ 
swer was received on or before November 29, 1948, the 
Committee “may treat your failure so to answer as an ad¬ 
mission of the allegations of the Complaint and dispose of 
the Complaint accordingly”. 

155 No answer to the Complaint was received within 
the time specified, nor has any answer ever been re¬ 
ceived from the respondents. Instead, on or about Novem¬ 
ber 26, 1948, respondents filed a motion by Joseph L. 
Weiner, their attorney, asking that the Complaint be dis¬ 
missed and the proceedings discontinued. They also re¬ 
quested an opportunity to file a brief and to be heard on 
the motion, in response to which the Committee set Decem¬ 
ber 13,1948 as the date for the hearing and requested that 
the brief be filed not later than December 10th. On the 
urgent request of respondents’ counsel, these dates were 
subsequently changed to December 23 and 20, respectively. 

Accordingly, on December 23,1948, a hearing was held at 
the Hotel Cleveland at 10 A. M., before the following 
members of the Committee: 

Mr. Alvin J. Stiver, Acting Chairman, 2 
Mr. Harold L. Emerson, 

Mr. Herman J. Engler, 

Mr. Herman J. Sheedy, 

constituting a subcommittee authorized to conduct the hear¬ 
ing in accordance with Section 21 of the Code of Procedure. 

1 The lapse of time between the first failure to answer the Complaint and 
the sending of the Second Notice was due to the respondents’ action in the 
United States District Court for the District of Columbia, begun on Septem¬ 
ber 2, 1948, in which they obtained a temporary injunction against the Asso¬ 
ciation’s proceeding in tins matter. Securities and Exchange Commission v. 
Marvin C. Harrison and Allan Hull, No. 2617-48, order by Letts, J. The 
temporary injunction expired by its own terms on October 28, 1948, when 
Judge Morris’ decision in the same case became effective. 

2 Mr. Oliver Goehia, Chairman, had previously disqualified himself from 
all consideration of the proceedings. 
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Also present were Mr. Joseph J. Van Heyde, Secretary, 
and Robert M. Blair-Smith, Esquire, counsel for the Com¬ 
mittee. Joseph L. Weiner, Esquire, appeared for respon¬ 
dents. A record of the proceedings was made, and exhibits 
were received in evidence as listed in the transcript of the 
proceedings. 

On the basis of the record herein, after giving due con¬ 
sideration to the respondents’ brief, the arguments of 
counsel, and the subcommittee’s report, the Committee ren¬ 
ders the decision set out below. 

156 I. Background op the Proceeding 

The allegations of fact in the Complaint are taken as ad¬ 
mitted, no answer thereto having been filed by respondents. 
Section 7, Code of Procedure. The record establishes the 
following: 

Otis & Co., a corporation, is a member of the Association, 
and among its registered representatives are Cyrus S. 
Eaton and William R. Daley. The stock of Otis & Co., is 
owned by Eaton and Daley and their families, Eaton di¬ 
rectly or indirectly controlling the major stock interest. 
Daley is President of Otis & Co. 

Since February 20,1948, the Committee has been engaged 
in an investigation concerning the activities of the respon¬ 
dents in connection with the offering of Common Stock of 
Kaiser-Frazer Corporation, which offering was made Feb¬ 
ruary 3 and 4, 1948, by Otis & Co. and others as Under¬ 
writers (Exhibits “N”, “0” and “P”). 

On August 6, 1948, the Committee directed a letter to 
the respondents (Exhibit “B”) informing them that the 
statements previously submitted by them had left the 
Committee unsatisfied as to certain facts deemed of ma¬ 
terial significance in the investigation, and requiring re¬ 
spondents to submit a report in writing with regard to the 
following matters involved in such investigation: 

1. What was the substance of all conversations between 
Cyrus S. Eaton and Marvin C. Harrison, directly or in- 
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directly concerning Kaiser-Frazer Corporation, which 
took place during the period from February 4,1948 to Feb¬ 
ruary 9, 1948, both inclusive! and 

2. What was the substance of all conversations between 
Cyrus S. Eaton and Robert J. Bulkley, directly or indi¬ 
rectly concerning Kaiser-Frazer Corporation, which took 
place during the same period? 

157 The letter further stated that such report was re¬ 
quired pursuant to Section 5 of Article IV of the 
Association’s Rules of Fair Practice, and directed that the 
report be submitted not later than August 19,1948. 

Attached to the letter was a document entitled, “Sum¬ 
mary Statement Regarding Termination of the Purchase 
Contract with Kaiser-Frazer Corporation on February 9, 
1948.” (Exhibit “C”). This document summarized cer¬ 
tain evidence available to the Committee, including circum¬ 
stances pertaining to the termination of the Purchase Con¬ 
tract by the Underwriters, and circumstances leading the 
Committee “ • • * to infer that Eaton may well have taken 
steps, designed to cause the timely filing of litigation 
against Kaiser-Frazer Corporation, for the purpose of fur¬ 
nishing grounds for terminating the purchase contract by 
the underwriters • • •.” It further set forth the Com¬ 
mittee’s reasons for inferring that Eaton may have pro¬ 
cured attorneys Harrison and Bulkley, or either of them, to 
bring about that result, and stated that if Eaton was in fact 
engaged in such activity, directly or indirectly, 

“• • * the question arises whether or not such activity 
on the part of a registered representative and controlling 
stockholder of Otis & Co. places Otis & Co., as well as Eaton 
in the position of having violated Section 1 of Article III 
of the Association’s Rules of Fair Practice requiring mem¬ 
bers to observe ‘high standards of commercial honor and 
just and equitable principles of trade’.” 

This document and the letter of August 6, 1948, above 
mentioned, are both referred to in the Complaint and are 
attached thereto. 
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The contents of the document are referred to here, not 
as evidence of a breach of respondents of Section 1 of Ar¬ 
ticle III, but as evidence that the questions which were be¬ 
fore the Committee in its investigation involved the conduct 
of Otis & Co’s, business, and as evidence that the 
158 Committee gave the respondents fair warning as to 
the nature of the investigation and the reasons for 
requiring the report in writing as set forth in the Com¬ 
mittee’s letter of August 6,1948. 

The respondents did not furnish the required report. In¬ 
stead, their attorney wrote a letter dated August 13, 1948 
(Exhibit “D”) objecting to the requirement and declining 
to furnish the information requested. The Committee ac¬ 
cordingly filed its Complaint in this proceeding, charging 
respondent with violating Section 5, Article IV of the Rules 
of Fair Practice. 

II. The Rules Involved 

The report required in this case was required pursuant 
to Section 5 of Article IV of the Rules of Fair Practice, 
which reads as follows: 

“Section 5. For the purpose of determining whether it 
should file a complaint against any member of the Corpora¬ 
tion pursuant to Section 3 of this Article, any District Busi¬ 
ness Conduct Committee * * • shall have the right (1) to 
require such member of the Corporation to submit a report 
in writing with regard to any matter involved in any such 
investigation, and (2) to inspect the books, records and ac¬ 
counts of any such member of the Corporation with relation 
to any matter involved in any such investigation. Any re¬ 
fusal on the part of such member of the Corporation to 
make any report as required in this Section, or to permit 
any inspection of books, records and accounts as may be 
validly called for under this Section, shall be sufficient 
cause for suspending or canceling the membership of such 
member in the Corporation.” 
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Section 3 of Article IV, referred to in the rnle quoted, 
above, provides: 

“Section 3. Any District Business Conduct Committee 
which, on information and belief, is of the opinion that any 
act, practice, or omission of any member of the Corpora¬ 
tion is in violation of any of the Buies of Fair Practice of 
the Corporation, may, on the form to he supplied by the 
Board of Governors, file a complaint against such member 
in regard thereto with itself or with any other District Bus¬ 
iness Conduct Committee of the Corporation, as the 
159 necessities of the complaint may require, and any 
such complaint shall be handled in accordance with 
the Code of Procedure and in the same manner as if it had 
been filed by an individual or member.” 

The Rules of Fair Practice are designed to carry out one 
of the principal statutory functions of the Association as 
a national securities association registered under Section 
15A of the Securities Exchange Act of 1934, as amended. 8 
Sub-section (b), paragraphs (7) and (8) of that Section of 
the statute provided that no such association can be regis¬ 
tered “unless it appears to the (Securities and Exchange) 
Commission that— 

“• # • (7) the rules of the association are designed to 
prevent fraudulent and manipulative acts and practices, to 
promote just and equitable principles of trade • • • and, 
in general, to protect investors and the public interest, and 
to remove impediments to and perfect the mechanism of a 
free and open market; • • • 

“(8) the rules of the association provide that its mem¬ 
bers shall he appropriately disciplined, by expulsion, sus¬ 
pension, fine, censure, or any other fitting penalty, for any 
violation of its rules 

The Association’s certificate of incorporation lists among 
the corporate purposes in Article Third the following: 


s 15 U. S. C. Section 78o-3. 
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“(1) To promote through cooperative effort the invest¬ 
ment banking and securities business, to standardize its 
principles and practices, to promote therein high standards 
of commercial honor • • • 


“(3) To adopt, administer and enforce rules of fair 
practice # • •” 

160 “ (4) To promote self-discipline among members, 

and to investigate and adjust grievances between the 
public and members and between members • • *” 

The certificate in Article Fourth provides among other 
things, that the “limitations, rights, powers, and duties of 
members, * • • the method of expulsion from and termi¬ 
nation of membership, • • • shall be as provided from 
time to time in the by-laws of the Corporation.” 

The by-laws in Article I, Section 4(a), provide that ap¬ 
plication for membership in the Corporation, properly 
signed by the applicant, shall contain 

“An acceptance of and an agreement to abide by, comply 
with, and adhere to, all the provisions, conditions and cove¬ 
nants of the certificate of incorporation, the by-laws, the 
rules and regulations of the Corporation • • • and all rul¬ 
ings, orders, directions and decisions of, and penalties im¬ 
posed by, the Board of Governors or any duly authorized 
committee; provided, however, that such an agreement 
shall not be construed as a waiver by the applicant of any 
right to appeal as provided in the (Securities Exchange) 
Act • • # .” 

A similar agreement is required to be signed and filed by 
registered representatives of members. By-laws, Article 
XV, Section 3(a). 

The Buies of Fair Practice were promulgated pursuant 
to Article VII of the By-Laws, and were found by the Se¬ 
curities and Exchange Commission to be in conformity with 
the requirements of Section 15A(b) of the Securities Ex- 
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change Act. National Association of Securities Dealers, 
Inc., 5 S. E. C. 627 (1939). Article VII of the By-Laws 
states the purpose of the Rules of Fair Practice in substan¬ 
tially the terms of the statute and certificate of incorpora¬ 
tion quoted above. 

III. The Respondents 7 Motion 

The respondents’ motion asks that the Complaint be dis¬ 
missed and the proceeding discontinued on the grounds set 
forth in their attorney’s letters of August 13, 1948 
161 (Exhibit “D”) and November 18, 1948 (Exhibit 
“L”). In addition, their attorney has filed a brief 
and argued orally on the points of law which he deems ap¬ 
plicable. The respondents’ arguments may be briefly sum¬ 
marized as follows: 

1. That Judge Letts, in the U. S. District Court for the 
District of Columbia, made a decision and rendered judg¬ 
ment which constitutes a bar to this proceeding in that he 
decided (it is claimed) that the questions before this Com¬ 
mittee were the same as those to be decided by Judge 
Morris. 

2. That the Association was a party to the action before 
Judge Morris and is bound by his decision which (it is 
claimed) holds that the attorney-client privilege cannot be 
pierced under the conditions and facts of this case. 

3. That the Committee had no right to ask for informa¬ 
tion as to communications between Eaton and his attorneys, 
which are claimed to be privileged and to be outside the 
scope of Section 5, Article IV of the Rules of Fair Practice. 

4. That the theory of this proceeding as viewed by the 
Committee and its counsel is entirely different from that 
expressed before the Complaint was filed, and the respon¬ 
dents were not duly warned of the alleged new basis. 

5. That in view of the purposes of the Administrative 
Procedure Act, counsel for the Committee should not par¬ 
ticipate in the preparation of this decision. 
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IV. Conclusions 

As laymen, the members of the Committee have ap¬ 
proached any decision as to matters of law with all due 
deference. The Committee wishes to emphasize that it has 
no intention of evading or showing disrespect to the de¬ 
cision of any Judge or Court. 

162 The answering arguments of counsel for the Com¬ 
mittee need not be detailed here. In general, they 
have been accepted by the Committee and are reflected in 
the conclusions below. 

The Committee concludes as follows: 

1. Judge Letts did not purport to decide that the issues 
here were all the same as those before Judge Morris. The 
most he could have intended to decide in that respect was 
that there appeared to be a question in common, namely, 
whether communications between Eaton and the attorneys 
(Harrison and Hull) were privileged under the principles 
of the common law, or whether the privilege should be 
broken because of a showing of fraud. The Committee can¬ 
not conceive that Judge Letts intended to decide anything 
that would stop this proceeding except pending the effec¬ 
tiveness of Judge Morris’ decision on the questions before 
him. That decision became effective on October 28, 1948, 
and Judge Letts’ temporary injunction expired by its own 
terms on that date. The injunction is no longer a bar to 
these proceedings before the Association. 

2. The Association was not a party to the proceeding be¬ 
fore Judge Morris except for the purpose of the temporary 
restraining order and injunction (Exhibits “F”, “FF”, 
“G”, “GG”, and “H”). It is not bound to accept Judge 
Morris’ decision (Exhibit “I”) as a party would be bound 
and had no right to appeal from it. However, the Commit¬ 
tee will assume, without purporting to decide, that the com¬ 
mon law privilege exists as to communications between 
Eaton and his attorneys Harrison and Bulkley. It will also 
assume that each of the respondents has a right at common 
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law to claim the privilege. But that does not determine 
the question here. 

163 The question before the Committee is whether the 
respondents must be allowed to remain in good 
standing, as a member of the Association and as registered 
representatives of the member, while claiming the privi¬ 
lege. The Committee’s view is that Section 5, Article IV 
of the Rules of Fair Practice imposes a condition upon the 
member, that to have a right to remain in good standing he 
must report fully and frankly as to matters relevant to his 
conduct of business, and every member and registered rep¬ 
resentative has agreed to that condition by contract with 
the Association. The respondents in this case signed the 
filed contracts accepting and undertaking to • • abide 
by, comply with and adhere to all the provisions, conditions, 
and covenants of the Certificate of Incorporation, By-Laws, 
the Rules of Fair Practice, and the Code of Procedure 
• • •” (See Exhibits “S”, “T”, and “U”.) 

The interrogations in this case definitely bore upon the 
conduct of respondents’ business, and the communications 
between Eaton and his attorneys are a proper subject of 
investigation since they may in themselves have constituted 
conduct inconsistent with “high standards of commercial 
honor and just and equitable principles of trade”. The 
Committee regards the communications in question as 
highly important to its investigation, and not merely as 
incidental details. 

In view of the purposes of the Association, to promote 
high standards of commercial honor and provide a means 
of self-discipline among participants in the securities busi¬ 
ness, the purpose of Section 5, Article IV is clear. Its pur¬ 
pose would be destroyed if the Association, in the circum¬ 
stances of this case, were to permit a member to remain 
in good standing while claiming privilege in matters touch¬ 
ing so vitally upon his business conduct. 

This would be true even though the privilege 
claimed were the privilege against self-incrimina- 


164 
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tion. A member may insist on bis constitutional or com¬ 
mon law privilege of silence, but he has no right, under 
the Constitution or at common law, to remain a member 
of the Association while doing so. In this connection, the 
Committee is advised and believes that Christal v. Police 
Commission, 98 Cal. App. 73, 92 P. (2d) 416 (1939), is 
sound and that its principles are applicable here. 

3. It was not improper for the Committee to ask the 
questions put to the respondents in the letter of August 
6, 1948. The attorney-client privilege, like the privilege 
against self-incrimination, may be waived, and there is 
no prohibition against asking questions merely because 
the answers to them may be refused upon a claim of privi¬ 
lege. The broad language of Section 5 of Article IV ad¬ 
mits of no exception for the privilege claimed in this case, 
and the contracts signed by the respondents bind them to 
the condition stated in the Rule. In the judgment of the 
Committee, the respondents should not be allowed to re¬ 
main in good standing in the Association while refusing 
to disclose the required information about their business 
conduct. 

4. There is nothing new about the theory of the case ex¬ 
pressed by the Committee or its counsel. The same Rule 
has been involved all along and was cited as early as 
August 6, 1948 (Exhibit “B”). But if the theory were 
new, the respondents would not be prejudiced on that 
account. If they decide to file the required report rather 
than lose their standing in the Association, they may do 
so at any time. 

5. The principles of the Administrative Procedure Act 
are not applicable. On appeal to the Board of Governors, 
or from the Board to the Securities and Exchange Com¬ 
mission, an aggrieved person may have hearings do novo. 

Moreover, in this case there are no issues of fact 
165 but only matters of law for decision, and the re¬ 
spondents * counsel was fully advised at the oral 
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argument and prior thereto (Exhibit “K”) as to the posi¬ 
tion of counsel for the Committee. 

V. Ultimate Findings and Disposition 

It is clear that the respondents have not furnished but 
have refused to furnish the report requested by the Com¬ 
mittee, as charged in the Complaint. The Committee so 
finds. Refusal to furnish the report was not in itself an 
act in the conduct of the respondents ’ business, and there¬ 
fore, cannot in itself be deemed to be conduct inconsistent 
with just and equitable principles of trade; but the Com¬ 
mittee finds that such refusal was in violation of Section 
5, Article IV of the Rules of Fair Practice, and constitutes 
sufficient cause for suspension. 

The respondents’ motion is denied. 

Under authority conferred by Section 1, Article V of 
the Rules of Fair Practice, the membership of Otis & Co. 
and the registrations of Cyrus S. Eaton and William R. 
Daley are ordered suspended for a period of two years, 
commencing upon the expiration of all stays provided by 
law and the rules of the Association; provided, that such 
suspension shall terminate sooner in the event and re¬ 
spondents furnish or cause to be furnished a full and 
frank report in writing containing the information required 
by the Committee’s letter of August 6,1948. 

By Order of the Committee. 

Alvin J. Stiver, 

Acting Chairman, District Business 
Conduct Committee, District No. 10. 


January 14, 1949. 
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178 Filed Feb 23 1949 

Answer of Defendants, Securities and Exchange Commis¬ 
sion, Edmond M. Hanrahan, Robert K. McCon- 
naughey, Richard B. McEntire, Harry A. McDonald 
and Paul Rowen. 

The above-named defendants (hereinafter referred to 
as the Commission and its members) by their attorneys an¬ 
swer the complaint filed herein as follows: 

FIRST DEFENSE 

The Court lacks jurisdiction over the subject matter of 
the complaint as to all the defendants because the Congress 
has specified in Sections 15A (g) and (h) and 25 (a) of the 
Securities Exchange Act of 1934 (15 U. S. C. §§ 78o-3(g) 
and (h) 78y (a)) an exclusive method of reviewing dis¬ 
ciplinary action of the defendant Association (“the 
NASD”) by way of a proceeding before the Commission, 
followed by petition to review the Commission’s final or¬ 
der in the appropriate United States Court of Appeals 
and further review by the Supreme Court of the United 
States upon certiorari or certification. 

SECOND DEFENSE 

The complaint fails to state a claim against any of the 
defendants upon which relief can be granted. 

179 THIRD DEFENSE 

The paragraphs in this third defense are numbered to 
correspond with the paragraphs of the complaint: 

1. Paragraph 1 is admitted, except for the self-serving 
declaration with respect to the “outstanding record” of 
Otis & Co. in the securities business. 

2. Paragraph 2 is admitted. 

3. Paragraph 3 is admitted, except that the prohibition 
referred to in Section 15 (a) of the Securities Exchange 
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Act of 1934 (15 U. S. C. § 78o (a)) applies only to trans¬ 
actions otherwise than on a national securities exchange. 
It is admitted that the various categories of possible dis¬ 
ciplinary action referred to would substantially interfere 
with the business of a firm such as Otis & Co., but it is 
denied that such action, particularly a suspension from 
membership in the NASD, is the equivalent in the case of 
such a firm to complete destruction of its business. 

4. Paragraph 4 is admitted, except for the broad char¬ 
acterization of the NASD’s rules as being “withdrawn by 
the Act from the condemnation of the anti-trust laws or 
other laws,” and except that it is denied that the Commis¬ 
sion may change any rule of the NASD. 

5. Paragraph 5 is admitted. 

6. Paragraph 6 is denied for the reason stated in the 
first defense herein. 

7. Paragraph 7 is admitted, except that there is evidence 
in the record of the Commission’s public investigation 
referred to in Paragraph 9 of the complaint that the only 
reason given by Otis & Co. on February 9, 1948, for ter¬ 
minating its commitment to Kaiser-Frazer was the 

180 institution that same morning of the so-called Mas- 
terson suit referred to in Paragraph 8 of the com¬ 
plaint. 

8. Paragraph 8 is admitted. 

9. Paragraph 9 is denied, except that it is admitted that 
on February 18, 1948, the Commission issued an order 
for a public investigation in which cross-examination in 
the orthodox sense was not permitted. The Commission 
and its members state further that in connection with its 
routine surveillance of the securities markets it instituted 
an informal investigation as early as February 3, 1948, 
and that its investigations were commenced not at the 
suggestion of officials of Kaiser-Frazer Corporation but 
entirely on its own initiative. The investigation ordered 
on March 23 was made public as in the case of certain 
previous investigations where the matters were of great 
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public interest and the Commission desired to explore, 
with all possible assistance from members of the public, 
the question whether it should prescribe rules and regu¬ 
lations under the Securities Exchange Act of 1934 or rec¬ 
ommend further legislation to the Congress pursuant to 
Section 21 (a) of that Act (15 U. S. C. §78u (a)); and the 
Commission’s authority and discretion to make the in¬ 
vestigation public were sustained by Judge Morris over 
the objections of Otis & Co. and Eaton, plaintiffs herein, 
in SEC v. Harrison and Hull, referred to in Paragraphs 
10 and 21 of the complaint. The public investigation was 
conducted in a proper and decorous manner, with regard 
for the rights of all witnesses called. None of the plain¬ 
tiffs herein and nobody else was named as a party respon¬ 
dent in the investigation. Since the investigation was 
not an adversary proceeding, cross-examination in the 
orthodox sense was not permitted; and the Corn- 
181 mission’s power to deny this right was also upheld 
by Judge Morris in his opinion previously referred 
to in this paragraph. Although cross-examination was 
not permitted, the Commission’s statement of the proce¬ 
dure to be followed in the investigation announced that 
counsel for a particular witness would be permitted to 
ask him further questions, after Commission counsel had 
concluded their examination of the witness, in order to 
correct or clarify any statements previously made by the 
witness or to bring out any relevant matters which the 
witness’ counsel deemed should have been covered by Com¬ 
mission counsel; that any interested person who wished 
to present additional evidence material to the investiga¬ 
tion could make a written proffer; and that the basis for 
determining whether the proffered evidence might be ad¬ 
mitted would be its bearing upon the matters covered by 
the order for investigation. This procedure was in fact 
followed. Such of the evidence proffered by Otis & Co. 
as was deemed relevant was introduced by Commission 
counsel, and Commission counsel also asked various wit- 
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nesses questions suggested orally and in writing from time 
to time during the course of the public hearings by Otis 
& Co. and Eaton. 

10. Paragraph 10 is admitted. The Commission and its 
members state further that the attorneys Harrison and 
Hull refused even to divulge the name of their client until 
they were compelled to do so by the United States District 
Court for the Eastern District of Michigan on May 12, 
1948, in a subpoena-enforcement action instituted by the 
Co mmi ssion on the ground that the identity of an attor¬ 
ney’s client is not itself a privileged communication. 
Thereafter the second subpoena-enforcement action against 
Harrison and Hull (referred to in Paragraph 10 of the 

complaint) was instituted by the Commission in the 
182 United States District Court for the District of 
Columbia on June 25, 1948, to compel them to dis¬ 
close their actual communications with their client Eaton 
on the ground that those communications were not subject 
to the attorney-client privilege because the record of the 
public investigation showed prima facie that Eaton had 
consulted those attorneys for a fraudulent purpose in con¬ 
nection with the filing of the so-called Masterson suit. 
The Commission did not oppose the intervention of Otis 
& Co. and Eaton in this latter action. 

11. Paragraph 11 is admitted. 

12. All that the Commission requested of Judge Golds- 
borough when it instituted its subpoena-enforcement ac¬ 
tion against Harrison and Hull was an order to show 
cause why they should not be required to testify, and such 
an order was issued. At the conclusion of the hearings 
before Judge Morris the Commission did not object to 
the filing of a brief by the defendants and interveners 
herein, but merely suggested a shorter time. Except in 
so far as it is inconsistent with these statements, Para¬ 
graph 12 is admitted. 

13. So far as the Commission and its members know or 
are informed, it is denied that the NASD’s purpose has 
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ever been to secure any information for the Commission; 
on the contrary, the NASD has throughout been perform¬ 
ing its own independent duty under Section 15A of the 
Securities Exchange Act of 1934 (15 U. S. C. § 78o-3), par¬ 
ticularly clauses (b) (7) and (8) thereof, to enforce its 
rules with respect to disciplining its members for fraudu¬ 
lent or unethical conduct. The penultimate sentence of 
Paragraph 13 is admitted. The last sentence is denied, but 
reference is made to the Commission’s authority under 
Section 17 (a) of the Act (15 U. S. C. § 78q (a)). The 
Commission and its members are without knowledge or in¬ 
formation sufficient to form a belief as to the truth 
183 of the remaining averments in Paragraph 13. 

14-15. The Commission and its members are 
without knowledge or information sufficient to form a be¬ 
lief as to the truth of the averments in Paragraphs 14 and 

15. 

16. The first sentence of Paragraph 16 is admitted. The 
Commission’s order, a copy of which is attached to the 
complaint as Exhibit A, speaks for itself. 

17. It is denied that the NASD complaint referred to in 
Paragraph 17 was in aid of any proceeding by the Com¬ 
mission. In other respects the Commission and its mem¬ 
bers are without knowledge or information sufficient to 
form a belief as to the truth of the averments in Para¬ 
graph 17. 

18. It is denied that the NASD argued through counsel 
for the Commission. Commission counsel argued on be¬ 
half of the Commission and NASD counsel argued on be¬ 
half of the NASD. The Commission was the plaintiff in 
the action; the NASD was not a party; and the Commission 
itself was interested in not complicating the action by mak- 
inging the NASD a party and in protecting the exclusive 
statutory method of reviewing NASD disciplinary action 
prescribed in Sections 15A (g) and (h) and 25 (a) of the 
Securities Exchange Act of 1934. Consequently, the Com¬ 
mission moved to dismiss the motion to make the NASD a 
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party and to enjoin the NASD on the ground, inter alia, 
that the Court had no jurisdiction over the subject matter. 
The Commission in a statement of points and authorities 
filed with Judge Letts noted its understanding that it was 
the NASD’s position that members of the NASD could not 
retain their membership if they refused on the ground of 
attorney-client privilege to answer proper questions asked 
in an investigation by the NASD itself, regardless of 
whether or not the privilege might be unavailable in a Com¬ 
mission or court proceeding on the ground of prima facie 
fraud; but the Commission took no position on the 
184 merits of the NASD’s position, since, in the event 
the NASD should suspend Otis & Co. from member¬ 
ship on that ground, the question of the right of NASD 
members to retain membership notwithstanding a claim of 
privilege will have to be decided by the Commission in its 
quasi-judicial capacity under Sections 15A(g) and (h), sub¬ 
ject to review by the appropriate Court of Appeals under 
Section 25(a) and further review by the Supreme Court 
of the United States. The Commission itself has not yet 
formed an opinion on that question. 

19-20. Paragraphs 19 and 20 are admitted. The Commis¬ 
sion and its members state further that the Commission 
duly appealed from both of Judge Letts’ orders, the one 
enjoining the Commission pending Judge Morris’ decision 
and the one making the NASD a party for purposes of 
enjoining the NASD pending Judge Morris’ decision; that 
the Commission’s appeal was perfected; that when the ap¬ 
peal was mooted by Judge Morris’ decision the Commis¬ 
sion filed a motion in the Court of Appeals to vacate the 
two orders appealed from as moot with directions to dis¬ 
miss the two motions granted by those orders; that the 
appellees in that appeal (the attorneys Harrison and Hull, 
Eaton and Otis & Co.) have opposed that motion and filed 
a cross-motion to dismiss the Commission’s appeal as moot, 
which motion has been opposed by the Commission; and 
that these several motions are now pending in the Court 
of Appeals. 
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21. Paragraph 21 is admitted. 

22. Paragraph 22 is admitted. The Commission and its 
members state further that the judgment of Judge Morris 
therein referred to granted the Commission’s motion to 
dismiss, for lack of jurisdiction over the subject matter, 
the counterclaim of the defendants and interveners therein 
which sought, inter alia, to enjoin the Commission’s public 

investigation. 

185 23. Paragraph 23 is denied. 

24. It is denied that Judge Morris’ findings were 
treated as a virtual nullity by, or were in any sense incon¬ 
sistent with, the action of the Commission in ordering a 
hearing to commence on November 15 in the Commission’s 
adversary proceeding against Otis & Co. In the subsequent 
action by Otis & Co. to enjoin the Commission for prose¬ 
cuting this proceeding, which action is referred to in Para¬ 
graph 25 of the complaint, Judge Morris himself held that 
nothing in his findings or order in the Commission’s sub¬ 
poena-enforcement action against the attorneys Harrison 
and Hull precluded the Commission from continuing with 
its enforcement proceeding against Otis & Co. 

25. Paragraph 25 is admitted. The Commission and its 
members state further that the complaint was dismissed by 
Judge Morris both for lack of jurisdiction over the subject 
matter (the plaintiff therein having failed to exhaust its 
administrative remedy) and for failure to state a claim 
upon which relief could be granted (the issues before the 
Commission in its adversary proceeding against Otis & Co. 
not having been rendered res judicata by Judge Morris’ 
previous findings and order in the Commission’s subpoena- 
enforcement action against the attorneys Harrison and 
Hull); that Judge Morris refused to enjoin the Commission 
pending an appeal from his order of November 12, 1948; 
and that the Court of Appeals for the District of Columbia 
Circuit emphasized in granting such an injunction that it 
was not passing on the merits of the appeal but was simply 
preserving the status quo pending the appeal, which it or- 
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dered to be expedited. A copy of the official tran- 

186 script of Judge Morris * oral opinion at the conclu¬ 
sion of the hearing on November 12,1948, is attached 

hereto as Exhibit A; a copy of the Court’s judgment of 
that date is attached hereto as Exhibit B; and a copy of 
the order for injunction pending appeal entered by the 
Court of Appeals on November 12 is attached hereto as 
Exhibit C. 

26. It is denied that the decision of Judge Letts held the 
NASD to be a privy of the Commission. It is further de¬ 
nied that the action of the NASD in serving upon Otis & 
Co. a so-called second notice of its complaint was in viola¬ 
tion of the ruling of Judge Morris, or in disregard of the 
decision of Judge Letts, or in violation of the injunction 
pending appeal granted by the Court of Appeals. The 
Commission and its members are without knowledge or 
information sufficient to form a belief as to the truth of the 
remaining averments in Paragraph 26. 

27. The Commission and its members are without knowl¬ 
edge or information sufficient to form a belief as to the 
truth of the averments in Paragraph 27. The order of the 
District Committee of the NASD referred to in Paragraph 
27 of the complaint was accompanied by a twelve-page 
opinion, a copy of which is attached to the NASD’s answer 
as Exhibit 3. In substance that opinion concluded, inter 
alia, that the question before the District Committee was 
not whether there had been fraud in the relation between 
Eaton and his attorneys or whether the communications 
were privileged by common law. The opinion concluded 
that, even if it were assumed that the communications in 
question were privileged at common law, it would destroy 

the purpose of the NASD to permit a member to 

187 remain in good standing while claiming privilege in 
matters touching so vitally upon his business con¬ 
duct, whether the privilege be that of attorney-client com¬ 
munications or the privilege against self-incrimination. 

28. The answers to Paragraphs 17 to 27, inclusive, are 
incorporated herein by reference. 
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29. Paragraph 29 is denied, and the answers to Para¬ 
graphs 17 to 27, inclusive, are incorporated herein by ref¬ 
erence. 

30. Paragraph 30 is denied. The Commission and its 
members state further, with respect to the first sentence 
of Paragraph 30, that the injunction sought by the plain¬ 
tiffs, if granted, would presumably restrain the Commission 
and its members from taking the most direct action within 
their power to prevent the NASD from pursuing its alleg¬ 
edly illegal and oppressive course with respect to the plain¬ 
tiffs, namely, moving under Section 15A(g) of the Securi¬ 
ties Exchange Act of 1934 to review the NASD’s action 
against the plaintiffs, subject to judicial review by the 
appropriate Court of Appeals and the Supreme Court of 
the United States under Section 25(a) of the Act. With 
respect to the last sentence of Paragraph 30, the Commis¬ 
sion and its members state further that, under the practice 
of the NASD and its disciplinary proceedings, the action 
of the District Committee of the NASD complained of 
would not have been made public at this time but for the 

filing of the instant complaint, but would have re- 
188 mained private pending an opportunity by the Board 

of Governors of the NASD to review the action of 
the District Committee and might well have remained pri¬ 
vate pending further review by the Commission pursuant to 
Sections 15A(g) and (h) of the Act. 

31. Paragraph 31 is denied. The second sentence thereof 
states a conclusion of law on one of the questions which is 
now before the Court of Appeals in the pending appeal re¬ 
ferred to in Paragraph 25 of the complaint. With respect 
to the last sentence thereof, the proper and exclusive tri¬ 
bunals are the Commission, the appropriate Court of Ap¬ 
peals, and the Supreme Court of the United States, as 
stated in the first defense herein; the Commission and its 
members state further, on information and belief, that on 
or about January 29, 1948, the plaintiffs herein filed with 
the Board of Governors of the NASD a notice of appeal 
from the decision of the District Committee of the NASD 
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(a copy of which notice is attached to the NASD’s answer 
herein as Exhibit 4), and that Section 14(a) of the NASD’s 
Code of Procedure for Handling Trade Practice Com¬ 
plaints (Exhibit 1 to answer of NASD, p. D-7) provides 
that any disciplinary action taken by a District Business 
Conduct Committee shall be subject to review by the Board 
of Governors upon application by any person aggrieved 
thereby, filed within fifteen days after the date of the re¬ 
quired notice of such action. Final action by the Board of 
Governors of the NASD is a condition precedent to the 
filing of an application to review with the Commission un¬ 
der Section 15A(g) of the Securities Exchange Act of 1934. 
Under Section 14(a) of the NASD Code, the action of the 
District Committee of the NASD is automatically stayed 
pending review by the Board of Governors; Tinder Section 
15A(g) of the Act any disciplinary action taken 
189 by the Board of Governors is automatically stayed 
pending review by the Commission; and under Sec¬ 
tion 25(b) of the Act (15 U. S. C. § 78y(b)) the appropriate 
Court of Appeals may stay the Commission’s order pend¬ 
ing judicial review. 

32. Paragraph 32 is denied. 

Louis Loss, 

Associate General Counsel, 

Edward H. Cashion, 

E. Russel Kelly, 

Charles J. Odenweller, Jr., 
Attorneys for Securities and 
Exchange Commission, Ed¬ 
mond M. Hanrahan, Robert K. 
McConnaughey, Richard B. 
McEntire, Harry A. McDonald 
and Paul R. Rowen, 

425 Second Street, N. W., 
Washington 25, D. C. 


February 23, 1949. 
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195 Filed Feb 28 1949 

Stipulation 

Subject to the approval of the Court, it is hereby stipu¬ 
lated among the parties that: 

1. Whereas the first and sixth defenses in the answer of 
the defendant National Association of Securities Dealers, 
Inc., and the first and second defenses in the answer of the 
defendant Securities and Exchange Commission and indi¬ 
vidual defendants raise questions of jurisdiction over the 
subject matter and failure to state a claim upon which re¬ 
lief may be granted, the questions raised by said defenses 
shall be heard and determined before trial. 

2. The matter may be considered upon statements of 
points and authorities heretofore filed by the defendants, 
upon statements of points and authorities hereafter to be 
filed by plaintiffs and defendants, and upon oral 

argument. 

196 3. Plaintiffs may submit their memorandum of 
points and authorities on or before March 7, 1949. 

Thurman Arnold 
Attorney for Plaintiffs 

John W. Lindsey 
Attorney for defendant 
National Association of 
Securities Dealers, Inc. 

Louis Loss 

Attorney for defendant 
Securities and Exchange 
Commission and individual 
defendants 


• ••••• 


February 28, 1949 
Approved: 

David A. Pine 

Dated: 

• • * * 
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Filed Jun 6 1949 
Memorandum 


Morris, J. This is an action in which the plaintiffs seek 
to enjoin the defendants pendente lite and permanently 
from taking any action to compel the disclosure of confi¬ 
dential communications between plaintiffs and any of their 
attorneys, and from making or enforcing any order, or 
taking any steps whatever against plaintiffs for failure to 
disclose such communications. It is further sought that 
the defendants be required, pending the determination of 
this action and permanently, to vacate a decision of Dis¬ 
trict Business Conduct Committee of District No. 10 of the 
defendant National Association of Securities Dealers 
(hereinafter referred to as the District Committee), 
whereby the plaintiffs were “ordered suspended for a 
period of two years, commencing upon the expiration of all 
stays provided by law and the rules of the Association; 
provided, that such suspension shall terminate sooner in. 
the event respondents furnish or cause to be furnished a 
full and frank report in writing containing the information 
required by the Committee’s letter of August 6,1948.” The 
defendants in their respective answers seek dismissal of 
the complaint on the ground that the Court does not have 
jurisdiction, and that the complaint fails to state facts 
which entitle the plaintiffs to the relief sought. By stipula¬ 
tion these defenses are to be treated as a motion to dismiss. 

Prior to the hearing on these issues, the plaintiffs 
secured a temporary restraining order, and by motion seek 
an injunction pendente lite to restrain the defend- 
250 ants from engaging in a campaign of publicity of a 
misleading character, reflecting upon the plaintiffs, 
and specifically to prevent the publication of a proposed 
article now in page proof and about to be circulated to all 
members of the National Association of Securities Dealers. 
A hearing was had upon the motion to dismiss and the mo¬ 
tion for temporary injunction, and subsequently memo- 
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randa supporting the contentions of the respective parties 
have been filed, together with reply memoranda thereto. 

The present action is related to a prior one in this Court, 
in which the Securities and Exchange Commission sought 
to enforce a subpoena against two of the attorneys of the 
plaintiffs to compel disclosure of certain communications 
notwithstanding the claim of immunity as privileged com¬ 
munications on the ground that a prima facie showing of 
fraud had been made. This Court, deciding that no prima 
facie showing of fraud had been made, declined an order 
to enforce said subpoena. 1 Prior to the final decision in 
that cause, the defendant association was made a party, 
and was restrained pendente lite from taking action to 
secure a disclosure of the privileged communications in 
controversy. Following the decision in the subpoena en¬ 
forcement action, in which a counter-claim seeking injunc¬ 
tive relief against the Securities and Exchange Commis¬ 
sion was dismissed, that Commission carried on proceed¬ 
ings to revoke the registration of the plaintiffs. Thereupon 
the plaintiffs instituted a second action in this Court, seek¬ 
ing to restrain the Securities and Exchange Commission 
from prosecuting such proceedings on the ground that the 
decision in the subpoena enforcement action settled beyond 
further inquiry that there was no fraud on the part of the 
plaintiffs in connection with the transactions to which the 
privileged communications related, and, therefore, such 
transactions could not be the basis of any disciplinary 
action against the plaintiffs. This Court, upon motion, dis¬ 
missed the complaint in that action upon the ground that 
its decision in the subpoena enforcement action was not an 
adjudication that barred the proceedings sought be 
enjoined, and that this Court did not have jurisdiction to 
interfere with those proceedings. An appeal from the 
decision of this Court was taken to the United States 
251 Court of Appeals for the District of Columbia, which 


l Securities and Exchange Commission v. Harrison, et al., 80 Fed. Supp. 226. 
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granted a temporary stay to maintain the status quo. 
A decision in that case has just been rendered. 2 The Court 
of Appeals reversed the action of this Court in dismissing 
the complaint upon the ground that, by the allegations of 
the complaint, which were admitted by the motion to dis¬ 
miss, the record in the administrative proceedings sought 
to be enjoined would be precisely the same on the questipn 
of prima facie fraud as the record considered by this Court 
in the subpoena enforcement action, wherein it was held that 
such record did not constitute a prima facie showing of 
fraud. The Court of Appeals in that view considered that 
the Commission was barred from further inquiry into the 
question of fraud until by its answer it had challenged the 
allegations of the complaint and by its proof had shown 
that there was further evidence of fraud not disclosed by 
the record in the subpoena enforcement action. Clearly 
that decision is not dispositive of the questions presented 
in the instant action, for here the Association is asserting 
its right to secure from the plaintiffs the privileged com¬ 
munications, notwithstanding their privileged character, 
because of the alleged obligation of a member to furnish 
reports that are called for under the Code of Procedure 
for Handling Trade Practice Complaints. No showing of 
fraud is relied upon, and no record of any evidence of 
fraud can here be asserted as res judicata. 

After the decision of this Court in the case last referred 
to, and while it was pending in the Court of Appeals, the 
District Committee of defendant association directed the 
plaintiffs by a second notice, dated November 12, 1948, to 
furnish the report in writing, originally requested by letter 
to Otis & Company, dated August 6, 1948, stating: 

1. What was the substance of all conversations between 
Cyrus S. Eaton and Marvin C. Harrison, directly or indi¬ 
rectly concerning Kaiser-Frazer Corporation, which took 

2 Otis & Co- v. Securities and Exchange Commission, et al., No. 10058, de¬ 
cided by the United States Court of Appeals for the District of Columbia. 
June 1, 1949,-P. (2d) -. 
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place during the period from February 4, 1948 to Febru¬ 
ary, 1948 [sic.], 3 both inclusive? 

2. What was the substance of all conversations between 
Cyrus S. Eaton and Robert J. Buckley, directly or indi¬ 
rectly concerning Kaiser-Frazer Corporation, which took 
place during the same period? 

252 The plaintiffs declined to furnish the statement re¬ 
quested on the ground that recent decisions estab¬ 
lished that such communications were privileged, and they 
should not be required under the rules of the Association 
to take any action which would destroy such privilege. At 
a hearing set by the District Committee on December 23, 
1948, that Committee decided that the failure of the plain¬ 
tiffs to furnish the report called for constituted a violation 
of Section 5, Article IV, of the Rules of Fair Practice of 
the defendant Association, 4 and thereupon ordered that the 
membership of Otis & Company and the registrations of 
Cyrus S. Eaton and William R. Daley be suspended, as 
stated in that part of the complaint already referred to. 

It is provided by the rules of the Association that any 
disciplinary action by a District Committee shall be subject 
to review by the Board of Governors, either upon its own 
motion or upon application by any party aggrieved thereby, 
and that application to the Board of Governors for review 
shall operate as a stay of any such disciplinary action until 
a decision is rendered by the Board of Governors upon 
such review. 5 Application for review of the action taken 

3 It seems obvious from the record that this is intended to be February 9, 
1948. 

4 Section 5. For the purpose of determining whether it should file a com¬ 
plaint against any member of the Corporation pursuant to Section 3 of this 
Article, any District Business Conduct Committee * * * shall have the right 
(1) to require such member of the Corporation to submit a report in writing 
with regard to any matter involved in any such investigation, and (2) to in¬ 
spect the books, records and accounts of any such member of the Corporation 
with relation to any matter involved in any such investigation. Any refusal 
on the part of such member of the Corporation to make any report as re¬ 
quired in this Section, or to permit any inspection of books, records and 
accounts as may be validly called for under this Section, shall be sufficient 
cause for suspending or canceling the membership of such member in the 
Corporation. 

s Code of Procedure for Handling Trade Practice Complaints of National 
Association of Securities Dealers, Inc., Sec. 14. 
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by the District Committee has been made to the Board of 
Governors, which review is awaiting disposition of the 
instant action. It is provided by statute that, if any regis¬ 
tered security association shall take any disciplinary action 
against any member thereof, such action shall be subject to 
review by the Securities and Exchange Commission, and 
such application to the Commission for review shall oper¬ 
ate as a stay of such action until an order is entered upon 
such review. 6 It is further provided by statute that 
253 any person aggrieved by an order issued by the 
Securities and Exchange Commission in connection 
with such disciplinary action may obtain a review of such 
order in the Circuit Court of Appeals of the United States 
within any Circuit wherein such person resides, or has his 
principal place of business, or in the United States Court 
of Appeals for the District of Columbia, by filing in such 
Court within sixty days after the entry of such order a 
written petition praying that the order of the Commission 
be modified or set aside in whole or in part. While the 
statute provides that the petition for review shall not oper¬ 
ate as a stay of the Commission’s order, unless specifically 
ordered by the Court, obviously the Court may, upon appli¬ 
cation, grant such stay. 7 Surely such Court is fully com¬ 
petent, not only to settle any questions of law involved in 
this controversy, but also to deal with any factual mal¬ 
feasance on the part of the Association, the Commission, or 
members thereof, alleged in the present complaint, in so 
far as such alleged conduct affects the validity of any order 
it has under review. 

It is thus apparent that the plaintiffs have not yet ex¬ 
hausted their remedy even before the final authority of the 
Association, and, in the event they are aggrieved by the 
action of that authority, statutory provision is made for 
review by the Securities and Exchange Commission, from 
the action of which, if they are aggrieved, specific statutory 


«15 U. 8. C. A. 78o-3 (g). 
1 15 TJ. S. C. A. 78y. 
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provision is made for judicial review. Furthermore, it is 
equally apparent that no final action adverse to the plain¬ 
tiffs can be effective until they have had opportunity to 
apply to a Court of Appeals for a stay of such action. If 
the plaintiffs could be coerced, either by the Association or 
the Securities and Exchange Commission, in divulging the 
communications which have been held to be within the 
attorney-client privilege short of a judicial determination 
that the plaintiffs could be legally required in the circum¬ 
stances to divulge such confidential communications, I 
would not have the slightest doubt that this Court could 
and should undertake a determination of the rights of the 
parties with respect to these questions; but that is not the 
case. The plaintiffs have a clear right to insist upon a 
judicial determination by a constitutional court of the 
right of the Association to require a disclosure of privi¬ 
leged communications which would destroy such privilege 
before being made to suffer the severe sanctions im- 
254 posed by the Commitee for non-disclosure. By 
insisting upon such right, they may secure it. Beyond 
the contention with respect to threatened publicity here¬ 
after discussed in this memorandum, no showing is made 
which would take this case out of the principles laid down 
in Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41, 
and subsequent cases following that decision. I must con¬ 
clude, therefore, that, unless the matter of threatened pub¬ 
licity can be considered an appropriate subject with which 
this Court in this case may deal, the Court does not have 
the power to grant the relief sought, and the complaint 
must be dismissed. 

While the complaint does not allege any threatened pub¬ 
licity which is sought to be enjoined, a motion for a 
restraining order and for a temporary injunction has been 
filed, setting out the threatened publication of an article 
by the Association, which it is charged will cause irrepar¬ 
able injury to the plaintiffs. The article in question, the 
page proofs of which have been filed as an exhibit in evi- 
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dence, recites the filing of the complaint in this case, the 
action of the District Committee, to which the complaint 
is addressed, and the various steps taken in the Association 
and in the courts with respect to this controversy. It is 
emphasized in the article that the plaintiffs are in good 
standing in the Association, and will so remain, unless the 
action of the Board of Governors, the Securities and Ex¬ 
change Commission, and the Court of Appeals are all 
adverse to them. It is insisted by the plaintiffs that the 
accepted practice uniformly followed by the Association 
has heretofore been to give no publicity whatever to any 
disciplinary action, unless and until such action became 
final, and indeed such was the representation made by the 
Association to this Court on the occasion of an asking for 
a preliminary injunction before Judge Letts in one of the 
antecedent actions in this controversy. It was subsequent 
to that time that, by resolution of the Board of Governors, 
the Executive Committee was empowered to authorize pub¬ 
lic statements, and it is claimed that the Executive Com¬ 
mittee by telephone authority authorized the statement 
intended to be published. 

As this Court has heretofore stated, it is well recognized 
administrative law that injurious publicity ought 
255 not to be resorted to in lieu of authorized and lawfui 
sanctions, and I have no doubt that, in an appro¬ 
priate action where it was shown that injurious publicity 
was being improperly resorted to, this Court would have 
ample power to grant injunctive relief. Aside from the 
fact that the complaint in the instant case was not brought 
to secure such relief, I do not believe that the article in¬ 
tended to be published is of such injurious character that 
even upon a proper complaint injunctive relief should be 
granted. That question should be considered in the reali¬ 
ties of its setting. The publicity that has attended the con¬ 
troversy out of which the present action, among others, has 
emerged has been nation wide. The fact of the action by 
the District Committee became publicly known with the 
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filing of the complaint in this case. The article now in 
question is far more of a defensive statement than it is an 
attack upon the plaintiffs; indeed, in the present posture 
of the case, any such attack by the Association, having as 
it does the quasi-judicial responsibilities of a government 
instrumentality, would be a far greater reflection upon the 
Association than it would be upon the plaintiffs. The Asso¬ 
ciation’s Code of Procedure specifically provides that no 
communication from any member addressed to any Busi¬ 
ness District Committee with respect to or involving any 
grievance against any member shall be deemed to be a 
privileged communication. 8 Clearly then, if the action of 
the District Committee is effective, the privilege of the 
communications here involved would he destroyed. One 
would suppose that the Association would be reluctant to 
give widespread impression, under its hastily-acquired 
right to make public statements, that it was exercising its 
disciplinary power so harshly until there has been judicial 
determination that it has the right to do so. 

For these reasons, I do not consider that the threatened 
publication of the article referred to affords any basis upon 
which relief by this Court can be granted. The complaint 
will be dismissed. 

Jas. W. Morris 
Judge. 

• ••••*•••• 


256 Filed Jun 28 1949 

Petition for Reconsideration 

Pursuant to permission of the Court, we respectfully re¬ 
quest that the Court reconsider the conclusions contained 
in its memorandum of June 6, 1949. 


8 Code of Procedure for Handling Trade Practice Complaints of National 
Association of Securities Dealers, Inc., Sec. 23. June 6, 1949. 
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The Myers Doctrine Does not Bar the Relief Here 

Sought. 

We believe that the Court gave an unduly narrow con¬ 
struction to the opinion of the Court of Appeals, in both 
of its aspects. With respect to the Myers doctrine the Court 
stated in its June 6 memorandum almost in the language 
of the Myers case, that since the plaintiffs here will ulti¬ 
mately have the right to review by a constitutional court 
there is no right to relief in the District Court. This is the 
same doctrine on which this Court denied relief in the 
earlier action. 


269 Respectfully submitted, 

Joseph L. Weiner 
52 Wall Street 
New York, New York 

Arnold, Fortas & Porter 
1200 18th Street, N. W. 
Washington, D. C. 

By Thurman Arnold 
Milton V. Freeman 
Attorneys for Plaintiffs 

June 28,1949 


Oral Opinion of Judge Morris 

357 The Court: Well, in the first place let me say that 
I think I not only have the right but the duty to con¬ 
strue what the Court of Appeals has said, independent of 
what counsel for either party may construe it to mean. I 
think it is just as clear as day. I don’t think they could 
have made it clearer. And I think as I said in my memo¬ 
randum opinion in this case that they decided it in no way 
dispositive of what is here to be decided. 
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You speak of me doing a great inequity by not taking 
this case. I really don’t see it that way. I think you are 
in a very beautiful position. You don’t have to divulge 
what you have been called on to divulge until there has 
been an adjudication by the Court of Appeals that you 
must do it, an adjudication that at this time certainly can’t 
be anticipated. 

We talked a good deal this morning about the Myers 
doctrine, and it is only natural that that case should have 
lent its name to the thing we are talking about, whether we 
use the particular language of that opinion or we gather 
what the doctrine is from that in connection with 
358 many other cases that have followed it and somewhat 
amplified it perhaps—I think I have made some little 
contribution to it myself. It is an outstanding principle. 
And that is what I am doing in this case; I am adhering 
to that principle that where there has been provided 
a means for the administrative consideration and de¬ 
termination of matters, where the Congress has seen 
fit to provide such methods, and which also provide 
for judicial review by a constitutional court, which 
as counsel has said is made necessary perhaps by 
constitutional considerations but is no less important 
from equitable ones, then in the absence of some 
strong showing of irreparable injury the administrative 
process should be permitted to function and it should 
have judicial review, adequate review, so as to control it 
from any arbitrary or improper or illegal action, but it 
should have it after it has had that preliminary examina¬ 
tion and in the light of it and not an examination in vacuo, 
which has been so much urged all during the growth and 
the development of the administrative process. Why, it is 
just as essential to the proper conduct of this Government 
that the integrity of the administrative process be pro¬ 
tected as any other vital operation of the Government or 
principles of the court. It is just as vital that those ad¬ 
ministrative agencies be confined to their proper function 
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and made to function according to law and the legal re¬ 
sponsibilities that rest upon them, and if there ever 
359 comes a day when there ceases to be adequate judi¬ 
cial review to enforce that then there can be askings 
made that a court in the first instance take it away from 
them, but not until then, and this Court is going to do its 
uttermost what it can to protect the integrity of that pro¬ 
cess and thus to protect the rights of the individuals and 
private parties that are involved in it. 

The Court sees no reason on earth to divert from what 
it has said in the memorandum opinion. 

The re-hearing is denied. The orders will be entered 
pursuant to the memorandum opinion. 

• ••••••••• 

309 Filed Jul 6 1949 

Order 

It Is Ordered that the first sentence of the second para¬ 
graph of my memorandum of June 6, 1949, in this matter 
is amended to read as follows: 

‘ 1 Prior to the hearing on these issues, the plaintiffs se¬ 
cured a temporary restraining order, and by motion seek 
an injunction pendente lite to restrain the defendant Na¬ 
tional Association of Securities Dealers from engaging in 
a campaign of publicity of a misleading character, reflect¬ 
ing upon the plaintiffs, and specifically to prevent the pub¬ 
lication of a proposed article now in page proof and about 
to be circulated to all members of the National Association 
of Securities Dealers.” 

Jas. W. Morris, 

Judge. 

July 6,1949. 

• ••••••••• 
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310 Filed Jul 6 1949 

Order 

This matter having come on for decision upon the de¬ 
fenses of lack of jurisdiction over the subject matter and 
failure to state a claim upon which relief can be granted, 
which defenses were raised in the defendants’ answers to 
the complaint herein; the parties having stipulated that 
such defenses should be determined before trial upon oral 
argument and memoranda of points and authorities; such 
argument having been held and such memoranda having 
been filed, and the parties having agreed at the argument 
that in determining such defenses the court would take 
notice of the rules and procedures of the defendant Na¬ 
tional Association of Securities Dealers, appearing as Ex¬ 
hibit 1 to that defendant’s answer, of the decision of the 
District No. 10 Business Conduct Committee of the Na¬ 
tional Association of Securities Dealers, appearing 

311 as Exhibit 3 to that answer, and of the fact that 
such decision has been appealed by the plaintiffs 

herein to the Board of Governors of the National Associa¬ 
tion of Securities Dealers; the plaintiffs having filed a 
motion for a preliminary injunction with supporting affi¬ 
davits and depositions, and such motion having been ar¬ 
gued; and a memorandum of decision dated June 6, 1949, 
having been filed herein; 

It is ordered that the complaint herein be dismissed, that 
accordingly the motion for preliminary injunction be de¬ 
nied, and that the restraining order entered herein on 
March 17, 1949, be dissolved. 

Jas. W. Mobbis, 

Judge. 


Dated July 6,1949. 
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312 Filed Jul 6 1949 

Order 

The plaintiffs 7 petition for reconsideration of the deci¬ 
sion to dismiss the complaint herein has been argued. It 
is ordered that the petition be denied. 

Jas. W. Morris, 

Judge. 

Dated July 6th, 1949. 


313 Filed Jul 11 1949 

Notice of Appeal 

Notice is hereby given that Otis & Co., Cyrus S. Eaton, 
and William R. Daley, plaintiffs in the above-entitled ac¬ 
tion, hereby appeal to the Court of Appeals for the Dis¬ 
trict of Columbia from the order of July 6, 1949, dismiss¬ 
ing the complaint and denying the plaintiffs’ motion for 
injunction. 

Joseph L. Weiner, 

52 Wall Street, 

New York, New York. 

Arnold, Fortas & Porter, 

1200 18th Street, N.W., 
Washington, D. C. 

By Thurman Arnold, 

Copies mailed to Attorneys for Plaintiffs. 

Howard C. Westwood, 

701 Union Trust Bldg. 

John W. Lindsey, 

1625 K St., N.W. 

Edward H. Caghion, 

425 2nd St., N.W. 
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316 Filed Jul 11 1949 

Order Allowing Appeal on Original Papers 

The notice of appeal having been filed by plaintiffs from 
the order of this Court, dated July 6, 1949, and plaintiffs 
having requested that the original papers he transmitted 
on appeal, and defendants having consented thereto, it is 
hereby 

Ordered, Adjudged and Decreed pursuant to Rule 75(i) 
of the Federal Rules of Civil Procedure that the original 
papers may be transmitted to the Court of Appeals in con¬ 
nection with the notice of appeal filed herein. 

Jas. W. Morris, 

Judge. 

Dated: 

Consented to: 

Howard C. Westwood, 

Counsel for defendant NASD. 

Louis Loss, 

Counsel for defendant SEC and 
individual Commissioners. 

Thurman Arnold, 

Counsel for plaintiff Otis <& Co., et al. 
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FOR THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANTS. 


Jurisdictional Statement. 

This is an appeal from an order of the United States 
District Court for the District of Columbia denying the 
injunctive relief prayed for by appellants and difimiR«ing 
the complaint upon motion of appellees. 

Jurisdiction of this cause below was based on Sections 
11-305 and 11-306 of the District of Columbia Code and 
under 28 USC §2201 and 2202 (formerly 28 USC §400). 
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Identity, of the Parties. 

Appellant Otis & Co. (“Otis”) is a corporation engaged 
in the investment banking business with its principal office 
at Cleveland, Ohio. Appellant Daley is the president of 
Otis, and appellant Eaton is one of its principal stock¬ 
holders. 

The individual appellees, Hanrahan, et al. f are the 
present members of appellee Securities and Exchange Com¬ 
mission (“S. E. C.”). 

Appellee National Association of Securities Dealers, Inc. 
(“N. A. S. D.”) is a membership corporation organized 
under the laws of Delaware, with its principal office in the 
District of Columbia. It is the only organization registered 
as a “national securities association” pursuant to Section 
15A of the Securities Exchange Act of 1934. Its rules had 
to comply with certain standards described in said Section 
15A and among them the following: 

“(7) the rules of the association are designed to 
prevent fraudulent and manipulative acts and prac¬ 
tices, to promote just and equitable principles of 
trade, to provide safeguards against unreasonable 
profits or unreasonable rates of commissions or other 
charges, and, in general, to protect investors and the 
public interest, and to remove impediments to and 
perfect the mechanism of a free and open market; 
and are not designed to permit unfair discrimination 
between customers or issuers, or brokers, or dealers, 
to fix minimum profits, to impose any schedule of 
prices, or to impose any schedule or fix minimum rates 
of commissions, allowances, discounts, or other 
charges; 

(8) the rules of the association provide that its 
members shall be appropriately disciplined, by ex¬ 
pulsion, suspension, fine, censure, or any other fitting 
penalty, for any violation of its rules;” 

Appellee S. E. C. is given extensive regulatory power 
over appellee N. A. S. D., including power to review any 
disciplinary action taken against any member thereof. 
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By reason of special regulations which are exempted 
by Section 15A from the operation of the anti-trust laws, 
it is a matter of economic necessity for a firm like Otis to be 
a member of N. A. S. D. This has been officially recognized 
{In the matter of N. A. S. D. Inc., Securities Exchange Act 
Release No. 3700, p. 20). Expulsion or prolonged suspen¬ 
sion from membership in N. A. S. D. would, for a firm like 
Otis, amount to a destruction of its business. 

For administrative purposes, N. A. S. D. is divided into 
districts, each with a District Business Conduct Committee. 
Otis is within District 10. 


Statement of the Case. 

(1) Factual Background. 

The factual background is set forth in the opinion of this 
Court in Otis & Co. v. Securities and Exchange Commission, 
et al., No. 10,058, June 1,1949, F. (2d) 

Otis & Company, an investment banking house, 
was one of three underwriters which contracted to 
purchase an issue of common stock of Kaiser-Frazer 
Corporation. Among the conditions precedent in the 
underwriting agreement was that on February 9, 
1948, the closing day, there should be no material 
litigation pending against Kaiser-Frazer. On the 
morning of that day, and before the purchase of the 
stock had been consummated, one Masterson sued 
Kaiser-Frazer in a state court in Detroit, seeking to 
enjoin the contemplated sale. Assigningthe pendency 
of that suit as one of its reasons for so doing, Otis 
cancelled the underwriting contract. 

On February 13, 1948, Kaiser-Frazer sued Otis 
in a New York court charging that it had fraud¬ 
ulently caused Masterson to file the Detroit suit in 
order to terminate the underwriting agreement. 

Five days later the Securities and Exchange Com¬ 
mission ordered its staff to make what it termed a 
“private investigation’ 7 to determine whether certain 
anti-fraud provisions of the Securities Exchange Act 
of 1934 had been violated by the underwriters. 
Thereafter, and on March 23, 1948, the Commission 
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ordered a public investigation to be made. Pursuant 
to that order extensive bearings were conducted at 
which Otis was allowed to observe but was not per¬ 
mitted to cross-examine witnesses nor to introduce 
evidence. 

It was indicated during the investigation that 
Otis or Gyrus S. Eaton, its controlling stockholder, 
had consulted Harrison and Hull, attorneys at law 
of Cleveland, Ohio, concerning the Masterson suit. 
Because of that indication the Commission subpoe¬ 
naed Harrison and Hull, who declined to give the 
name of their client until compelled to do so by the 
United States District Court at Detroit after the 
Commission instituted therein a subpoena enforce¬ 
ment proceeding. They then disclosed that their 
client was Eaton. After much additional evidence 
that had been taken in various cities, the investiga¬ 
tion was reconvened in Washington and Harrison 
and Hull were again called as witnesses. They re¬ 
fused, on the ground of attorney-client privilege, to 
testify concerning the communications between them 
and Eaton. The Commission directed its presiding 
officer to rule that evidence already received made 
a prima facie showing that Eaton had consulted the 
attorneys concerning the perpetuation of a fraud, 
and that therefore the attorney-client privilege was 
unavailable. Harrison and Hull continue to decline 
to answer. 

Following this, and on June 25, 1948, the Com¬ 
mission filed a complaint in the United States Dis¬ 
trict Court of Columbia praying that Harrison and 
Hull be required to appear before the Commission 
or its hearing officer to answer questions concerning 
conversations between them and their client, and 
their activities in his behalf relating to the subject 
matter of the investigation, and any other questions 
material to the investigation except those the an¬ 
swers to which might be self-incriminatory. Eaton 
and Otis were permitted to intervene. 

The Commission recited in the complaint its belief 
that evidence in the record of its public investiga¬ 
tion amounted to a prima facie showing that Eaton 
had consulted the attorneys in connection with the 
filing of a collusive and fraudulent lawsuit. In sun- 
port of its complaint, the Commission filed the affi¬ 
davit of one of its staff which purported to set forth 
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the evidence in the record regarded by the Commis¬ 
sion as establishing prima facie fraud. Later the 
Commission offered the entire record of its public 
investigation, the transcript of which contained more 
than five thousand pages. 

After extensive argument, District Judge Morris 
filed an opinion in which he held that the evidence 
which was before the Commission and before him, 
together with all reasonable inferences to be drawn 
therefrom, did not make the “requisite prima facie 
showing of fraud to pierce the attorney-client privi¬ 
lege . . Accordingly the District Court ordered, 
on October 28, 1948, 

“. . . That the order sought by the plaintiff 
Securities and Exchange Commission to enforce 
the subpoenas directed to the defendants in so 
far as they call for testimony and evidence relat¬ 
ing to communications with their client Cyrus S. 
Eaton or require a disclosure of such communica¬ 
tions be and it is hereby denied,.. 

After the case had been argued before Judge 
Morris, but long before he had decided it, the Secu¬ 
rities and Exchange Commission on August 11,1948, 
entered an order entitled “In the matter of Otis 
& Co., 2000 Terminal Tower Building, Cleveland, 
Ohio”, which recited at length the history of the 
underwriting agreement, and which included the 
following: 

“The Commission, as the result of a public 
investigation, has obtained information which 
tends, if true, to show that: 

“H. The underwriting agreement provided 
that it could be terminated by the underwriters 
if at the time for settlement any material litiga¬ 
tion were pending or threatened against K-F, ex¬ 
cept as disclosed by the registration statement. 
For the purpose of evading its obligations under 
the underwriting agreement through this provi¬ 
sion, the registrant through Eaton caused a law¬ 
suit against K-F to be filed on February 9, 1948, 
before 10:00 A.M. in the Circuit Court for the 
County of Wayne, Michigan. At the time and 
place for settlement the registrant refused to con- 
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summate the underwriting agreement and asserted 
that it was released from its obligations there¬ 
under because of the lawsuit. The registrant 
omitted to state to K-F, the co-underwriters, and 
purchasers that it had caused the said lawsuit to 
be filed.” 

The order of August 11 directed that for the pur¬ 
pose of determining whether to suspend or expel 
Otis from membership in the National Association 
of Securities Dealers, Inc., a hearing before the Com¬ 
mission or its designated officer be held on Septem¬ 
ber 20,1948. Upon the application of Otis and Eaton, 
Judge Letts of the District Court enjoined the Com¬ 
mission from taking any action whatever pursuant 
to its order of August 11, 1948, pending the decision 
of Judge Morris. A portion of the recital of Judge 
Letts’ order was as follows: 

“. . . it appearing that the holding of such a 
hearing may involve interference with the juris¬ 
diction of this Court in the above entitled matter, 
and it further appearing that it is necessary to 
protect the jurisdiction of this Court, 

“It is hereby ordered, . . .” 

That injunction expired by its terms on October 
28, 1948, when Judge Morris entered a final order. 
Within a few hours after its entry, the Commission 
activated its order of August 11, 1948, by directing 
that a hearing commence on November 15,1948, 

“. . . to determine whether to revoke or sus¬ 
pend the broker-dealer registration of Otis & Co., 
and whether to suspend or expel the said com¬ 
pany from membership in the National Association 
of Securities Dealers, Inc., ...” 

On November 10,1948, Otis sued the Commission 
in the United States District Court for the District 
of Columbia to enjoin it from proceeding pursuant to 
its orders of August 11 and October 28, 1948, 

“• • • insofar as those orders relate to or in¬ 
volve the termination of the underwriting agree¬ 
ment between plaintiff and Kaiser-Frazer Corpo¬ 
ration, or tiie alleged instigation of a stockholder’s 
derivative suit for the alleged purpose of avoiding 
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plaintiff’s obligations nnder said underwriting con¬ 
tract; * * *” 

It prayed 

“That the Court declare that the judgment of 
this Court of October 28, 1948, is binding as res 
judicata on the defendant Commissions and that it 
is without power to conduct the proposed inquiry 
into the alleged instigation of the Masterson suit.” 

The complaint related the story of the whole matter 
and, with respect to the hearing set for November 15, 
contained the following allegation: 

“27. In said hearing the Commission proposes 
to reintroduce the evidence obtained by it in the 
so-called public investigation which it had already 
held to constitute prima facie proof that the Mas¬ 
terson suit was inspired by plaintiff through said 
Eaton, and again to pass upon that evidence. The 
Commission proposes to do this despite the fact 
that this Court, through Judge Morris, has deter¬ 
mined that such evidence does not constitute even a 
prima facie showing thereof. On information and 
belief, plaintiff alleges that the Commission does 
not have and cannot produce any evidence in addi¬ 
tion to that in the record of its so-called public in¬ 
vestigation which has heretofore been passed upon 
by this Court. (The Commission’s order of Au¬ 
gust 11, 1948, contains allegations not considered 
in the S. E. C. action; as to those matters no relief 
is here sought if properly severed for hearing.) ” 

The Commission moved to dismiss the complaint 
on the ground “ (a) that the Court lacks jurisdiction 
over the subject matter and (b) that the complaint 
fails to state a claim against the defendants upon 
which relief can be granted.” The District Court 
dismissed the complaint and this appeal followed. 

As indicated, that appeal was decided by this Court on 
June 1, 1949, and its conclusions are set forth in the last 
paragraph of the foregoing opinion, as follows: 

“The order dismissing the complaint will be set 
aside and the cause will be remanded. The appellee 
will then have an opportunity to answer and to deny 
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the allegation that no additional evidence concern¬ 
ing Eaton’s collusion will be introduced at its new 
hearing, and so be relieved of the bar of res judicata. 
If it does not make such a denial, an injunction will 
be issued in accordance with the prayer of the com¬ 
plaint, * * *” 

The mandate has been stayed pending the disposition of a 
petition for certiorari to the Supreme Court. In the mean¬ 
time, the complaint in that action has not been answered, 
but the petition for certiorari contains the following per¬ 
tinent statement: 

“While the petitioners have not yet answered the 
allegation that there is no ‘new evidence’ and while 
they do not mean to imply that they will admit that 
allegation, it may be inferred from the history of 
this proceeding that the petitioners know of no star¬ 
tling piece of ‘new evidence’ whose production in the 
District Court would result in a final judgment for 
them under the decision below, and hence render 
academic the question raised by this petition.” 

(2) Proceedings Before N. A. S. D. 

On February 20, 1948, or two days after the S. E. C. 
commenced its first investigation, the N. A. S. D. 1 wrote to 
Otis demanding information concerning the same matters. 
In addition to receiving written materials, the N. A. S. D. 
sent two investigators to the office of Otis. 2 Some time in 
March the executive director of N. A. S. D. and its chief 
counsel visited the office of Kaiser-Frazer’s general counsel 
in New York, 8 and shortly thereafter Kaiser-Frazer filed a 

1 In this section, references to N. A. S. D. refer to the actions of the District 
Business Conduct Committee for District 10, unless otherwise indicated. Ref¬ 
erences to“J. A.” are to the Joint Appendix. There are additional references 
to depositions (Fulton, Stiver, Blair—-Smith) used on a motion for injunction, 
denial of which is likewise before this Court. These depositions have not been 
printed, but the originals have been filed. While reference to certain of these 
details would ordinarily be omitted, appellees have claimed the benefit of a 
“presumption of regularity” and the facts shown in the depositions indicate 
what appellants would be able to prove if given an opportunity of trial of their 
complaint. 

2 Stiver, p. 57. 

8Pulton, p. 22. The “executive director” is the equivalent of president 
of a business corporation (Fulton, p. 8). 
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complaint against Otis with the N. A. S. D. 4 of which the 
principal charge was once more the Masterson suit. Not 
only was the N. A. S. D. aware of the S. E. C. investigation 5 
bnt it followed closely the S. E. C. proceeding, its officers 
occasionally attending the hearings 6 and purchasing several 
transcripts of all the sessions. 7 Although Kaiser-Frazer 
did not ask for a hearing on its complaint, 8 the N. A. S. D. 
on May 20,1948 ordered a hearing on its own motion 9 and 
specified the procedure to be followed which was to consist 
in the first instance of a review of the S. E. C. record. 10 
Otis objected to the proceeding on various grounds, among 
them that the N. A. S. D. lacked jurisdiction and that in any 
event it was unjust to proceed with such a hearing under 
those circumstances at that time, and filed formal motions 
to that effect. 11 The motions were set for argument on 
July 27, 1948. 12 At the conclusion of the argument but with¬ 
out passing upon the motions, the N. A. S. D. proceeded to 
hear orally (and in the enforced absence of counsel for 
Otis) four of the witnesses who had already testified before 
the S. E. C. and to the same effect. 13 

At this point and for no apparent reason other than the 
pendency of the subpoena-enforcement action (in which 
briefs were then being written) the N. A. S. D. served upon 
appellants herein a demand that they furnish the following: 

1. What was the substance of all conversations 
between Cyrus S. Eaton and Marvin C. Harrison, 
directly or indirectly concerning Kaiser-Frazer 
Corporation, which took place during the period 

from February 4, 1948 to February 1948 [sic.]. 

_ • 

< Fulton, p. 22. 

3 Stiver, p. 63; Fulton, p. 33. 

« Fulton, p. 33. 

7 Fulton, p. 35; Stiver, p. 63. 

8 Fulton, Ex. 10. 

»Z&. 

10 76. 

11 Stiver, p. 91. 

12 Stiver, p. 101. 

13 Stiver, pp. 101-2; Blair-Smith, p. 48. 
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2. What was the substance of all conversations 
between Cyrus S. Eaton and Robert J. Bulkley, 
directly or indirectly concerning Kaiser-Frazer 
Corporation, which took place during the same 
period. 14 

The demand asserted that it was being made “for the 
reasons indicated in the attached ‘Summary Statement’.” 
The Summary Statement 15 was merely a summary and para¬ 
phrase of the complaint and supporting papers in the S. E. C. 
subpoena-enforcement action, and an endeavor to show 
that there was reasonable ground to believe that appellants 
had inspired the Masterson action. 

Counsel for Otis replied, expressing shock at such a 
demand, in view of the pendency of the action and the obvi¬ 
ous effect that compliance with the demand would have on 
the action, and objecting to the demand on other grounds. 
With respect to these objections, the chairman of the Com¬ 
mittee which made this demand testified in this action be¬ 
fore trial, as follows: 

“Q. Did the committee consider whether disclos¬ 
ing the communications to you would put an end to 
Otis , defense in this lawsuit [S. E. C. v. Harrison 
and Hull ] ? A. I don’t know whether the committee 
thought that way about it or not. 

Q. Well, did the committee think that Mr. Eaton 
could disclose the communications to you and not 
disclose them to the S. E. C.? A. I think the com¬ 
mittee felt that Mr. Eaton could disclose them to us. 
I think so. • * * 

Q. Did you feel that he could? A. I don’t think 
there is any question about the fact that the com¬ 
mittee felt he could give it to it, to the N. A. S. D. 

Q. And not to the S. E. C.? A. That’s right. 
Or otherwise we wouldn’t have requested the infor¬ 
mation from him .” 16 


J. A., pp. 76-7. Bulkley is a former United States Senator from Ohio ana 
was then representing Otis and Eaton in connection with certain litigation. 
He testified before the S. E. C. but was not recalled. 

15 J. A., pp. 19-26. 

16 Stiver, pp. 114-116. 
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That furnishing this information to the N. A. S. D. would 
necessarily have resulted in disclosure to the S. E. C. and 
the frustration of the defense in the S. E. C. v. Harrison 
and Hull is plain (see pp. 23-24, infra). However, on 
August 19, 1948, the N. A. S. D. served a formal complaint 
upon appellants charging them with a violation of the Rules 
of Fair Practice of the Association for failure to submit 
the demanded information. 17 

The N. A. S. D. declined to give additional time to con¬ 
sider this matter and application was then made to the 
District Court in the subpoena-enforcement action to add 
the N. A. S. D. as a party to that action and to enjoin the 
N. A. S. D., pending decision by Judge Morris of the merits 
of the action, from proceeding with its complaint. Judge 
Keech granted a temporary restraining order after argu¬ 
ment, adding the N. A. S. D. as a party for the purposes of 
the motion. 18 The matter was thereafter heard by Judge 
Letts, who granted the injunction prayed for. 19 

This was the status of the matter when judgment in favor 
of Otis was entered in the subpoena-enforcement action on 
October 28, 1948. As set forth above, the S. E. C. then an¬ 
nounced that it intended to proceed with its adversary hear¬ 
ings under its notice of August 11. On November 10,1948 
Otis filed its complaint to enjoin that hearing. Two days 
later, there was served upon appellants by N. A. S. D. a 
second notice of the complaint of August 19, together with 
a copy of a letter from the Committee’s counsel. This letter 
purported to analyze the opinion of Judge Morris and con¬ 
cluded that despite that decision Otis was in default and 
the complaint of August 19 was justified. Counsel for Otis 
replied on November 13, 1948, taking issue with this con¬ 
struction and later supplemented the views set forth in that 
letter by a formal motion and request to be heard. The 
Committee directed that the matter be heard on December 
23, 1948, at which time counsel for Otis urged that the 
complaint be withdrawn, and counsel for the N. A. S. D. 

17 J. A., p. 8. 

18 J. A., p. 8. 

19 J. A., p. 9. 
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opposed . 20 Numerous exhibits were introduced, being the 
documentary record of the several court proceedings as 
well as the proceedings before the N. A. S. D . 21 Immediately 
upon the conclusion of the argument, the N. A. S. D. voted 
to deny the Otis motion 22 and, without giving Otis an oppor¬ 
tunity to answer the complaint, further voted to suspend 
Otis for two years, subject to termination upon Otis’ fur¬ 
nishing the demanded information . 28 

The present action followed. The complaint , 24 in addi¬ 
tion to reciting the history of the controversy, set forth 
that the actual purpose of the N. A. S. D. demand was to se¬ 
cure for the S. E. C. the same information which the S. E. C. 
sought in the subpoena-enforcement action and to interfere 
with and nullify the defense in that action ; 25 that the S. E. C. 
and the N. A. S. D. were acting in concert to frustrate the 
decisions of this Court 28 and of the District Court and to 
interfere with the defense of the action brought against 
Otis & Co. by Kaiser-Frazer ; 27 that the relations between 
the S. E. C. and N. A. S. D. are such that they are in 
privity and equally bound by the judgments heretofore 
rendered by the courts ; 28 that the S. E. C. cannot act im¬ 
partially in reviewing the decision of the N. A. S. D. and 
that it would be unjust and inequitable to compel appellants 
to resort to such a tribunal , 29 that the purpose of appellees 
in seeking to force appellants through their administrative 
procedures was to injure appellants’ credit and goodwill 
by circularizing the statement that they have been guilty 

20 Stiver, p. 150. 

21 Stiver, pp. 183-4. 

22 J. A., p. 88; Stiver, p. 174. Stiver, the Chairman of the Committee, 
originally testified that the motion was not acted on, but was later “refreshed” 
by his counsel (Stiver, pp. 151, 155). 

28 J. A., p. 88. 

24 J. A., pp. 2-13. 

28 J. A., p. 6. 

26 J. A., p. 12. The action against the 8. E. C. had not been decided by 
this Court but an injunction had been granted pending decision. 

27 J. A., p. 12. 

28 J. A., p. 12. 

29 J. A^ p. 12. 
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of misconduct and have been disciplined therefor ; 80 and 
that failure to obtain relief in the action would canse 
appellants irreparable damage . 81 

In connection with the filing of the complaint, appel¬ 
lants and N. A. S. D. agreed that appellants would file 
without prejudice a notice of appeal with the Board of 
Governors of N. A. S. D. in order to avoid the necessity 
of applying to the District Court for a temporary injunc¬ 
tion to suspend the effectiveness of the N. A. S. D. order 
pending the hearing of the case. Thereafter appellants 
applied for an injunction against certain publicity with 
respect to this controversy threatened by N. A. S. D., and 
obtained a temporary restraining order. 

By stipulation, appellees’ defenses that the court had 
no jurisdiction of the subject matter and that the com¬ 
plaint failed to state a cause of action, were brought on 
for hearing, and the motion for injunction was heard at 
the same time. The court (Morris, D. J.) dismissed the 
complaint, and the motion for injunction was therefore 
denied. Thereafter the court granted reargument but 
adhered to its original decision. 

(3) Opinion of the Court Below. 

The Court below in dismissing the complaint 82 did not 
pass upon the propriety of the conduct of the N. A. S. D. 
Indeed, insofar as the Court indicated any views on the 
subject in the course of argument, it expressed sympathy 
with the position of Otis . 88 Nevertheless, the Court below 


soj. a., p. 12. 

Si J. A., pp. 12-13. 

S2J. A., pp. 100-107, 108-110. 

ss ‘‘Mr. Loss (Counsel for 8. E. C.): Now, Your Honor’s question takes me 
right into my next point, which is this. Perhaps the most appealing argument 
to me at least, as a lawyer, that my friends make is this. They say it is incon¬ 
ceivable, highly illogical, that the same Congress which created the 8. E. C., 
and presumably meant the S. E. C. to be subject to the attorney-client privilege 
—we have assumed that we are applicable—could have provided for the crea¬ 
tion of some sort of subsidiary organization- 

“The Court: Or instrumentality. 

“Mr. Loss: —or instrumentality which could ignore the privilege, bearing 
in mind that anything they get can come to the Commission and the Commis- 
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was of the view that, under Myers v. Bethlehem Shipbuild¬ 
ing Corporation , 303 U. S. 41 (1938) and related cases, 
appellants were required to exhaust their administrative 
4 ‘remedies** through prosecution of an appeal to the gov¬ 
erning board of the N. A. S. D., and thereafter to the 
S. E. C., after which they would first have the right to 
resort to this Court. 

Statement of Points on Appeal. 

The appeal presents the following issues: 

(1) Where the N. A. S. D. and the S. E. C. are prose¬ 
cuting simultaneous proceedings against a banking 
house to determine whether it has been guilty of the 
same offense and to determine whether the same 
penalty shall apply, is the District Court powerless to 
prevent the harassment of duplicate litigation before 
the two bodies? 

(2) Is the District Court powerless to prevent the 
N. A. S. D. from prosecuting a banking house and at¬ 
tempting to drive it out of business for failure to reveal 
communications which have been held privileged and 
immune from a disclosure by a final judgment of a 
court? 

(3) Is the N. A. S. D. in such a relationship with the 
S. E. C. that a judgment against the S. E. C. is res 
judicata of a proceeding by the N. A. S. D. for the 
same relief? 

(4) Where the decision on a simple issue of law, 
i. e., whether or not membership in the N. A. S. D. has 


sion can require them to give any records to the Commission. It is an appeal¬ 
ing argument. 

“The Court: Isn’t itt (Transcript of Argument, p. 29). * • * 

“Mr. Loss: They also argue that when we went into the investigation, as 
the parent organization we exhausted the field in the enacted jurisdiction of 
the S. E. C. It may well be a sound argument. They say it could not have 
been contemplated that both the Commission and the organization should have 

power, by investigation, to harass a person. They say it was exhausted- 

“ The Court: It does sound logical. ’’ (Transcript of Argument, pp. 30, 31). 
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some peculiar effect with respect to the abregation of 
the attorney-client privilege, may prevent the hardship 
of a long and costly proceeding, does the doctrine of the 
Myers case nevertheless deprive a District Court of 
the right to make that decision? 

(5) Where the facts alleged show that the adminis¬ 
trative remedy is to a body whose impartiality is at best 
questionable, and where the process of seeking relief 
from that body itself involves grave hardship, must 
such a remedy nevertheless be resorted to? 

(6) Where the S. E. C. is using proceedings by the 
N. A. S. D., inspired by it, as the means of obtaining 
confidential communications denied it by final judg¬ 
ment of the District Court, is the District Court power¬ 
less to prevent this attempted evasion of its judgment? 

(7) Is the right of review of N. A. S. D. decisions by 
the S. E. C. adequate in the light of the injunction 
outstanding against the S. E. C. ? 

(8) Did the court below err in refusing to hold that 
the complaint stated facts sufficient to constitute a 
cause of action? 

(9) Did the court below err in dismissing the com¬ 
plaint. 

(10) Did the court below err in denying the motion 
for injunction? 84 

Summary, of Argument. 

For the convenience of the Court we are compressing 
the issues outlined above into three main points of argu¬ 
ment. 

1. The NASD is a subordinate agency of the SEC and 
operates under the latter’s general supervisory powers. 

84 Since the injunction was denied because of the dismissal of the complaint, 
the denial will of course be affirmed if this Court upholds that action. If, how¬ 
ever, this Court should reverse that action, it is requested that the denial of 
the injunction be reversed with leave to appellants to re-apply to the District 
Court for relief if so advised. 
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The relationship of the two is such that the NASD is with¬ 
out jurisdiction to pursue a matter formally under inquiry 
by the SEC. The NASD’s demand upon appellants for 
information was therefore a nullity, and its attempt to 
punish them for non-compliance should be enjoined. In 
any event, elementary principles of justice required that 
the NASD await the outcome of the SEC’s proceedings. 
Not only was the subject-matter the same, but the SEC was 
empowered to grant the identical relief, i.e., to expel appel¬ 
lants from membership in the NASD. The courts have 
frequently granted relief against harassment through 
simultaneous pursuit of the same issues in different forums, 
of which the case at bar presents an exaggerated and indeed 
grotesque instance. That there is nothing to the contrary 
in the Myers case was authoritatively settled for this Court 
by Otis v. S . E. C. et al. 

2. The doctrine of exhaustion of administrative rem¬ 
edies has never been considered an absolute bar to judicial 
relief. It is subject to a number of exceptions. The case 
at bar is well within those exceptions in that the injury 
to appellants from the mere pursuit of the so-called ad¬ 
ministrative remedies is real and great; the bodies from 
whom relief must be sought have from their past conduct 
with respect to these matters lost such impartiality as they 
might have otherwise had; the issue which the Court is 
asked to determine is a simple issue of law with respect to 
which no special expertness is required other than the ex¬ 
pertness of a court of law; decision of that issue in appel¬ 
lants * favor would obviate protracted and expensive pro¬ 
ceedings which might otherwise be necessary before that 
issue could be presented to a Court; there is no opportunity 
for presenting to the administrative bodies the charge that 
they are acting collusively and no established machinery 
for trial of that charge in this Court after successive appeals 
to the administrative bodies. The facts at bar demonstrate 
that to insist upon so-called exhaustion of administrative 
remedies here is to insist upon exhaustion but to afford 
little in the way of remedy. 
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3. The action suspending appellants cannot be sustained 
on the theory that it is an endeavor to pursue investigation 
of the allegation that appellants inspired the Masterson 
suit, presumably for the purpose of securing the additional 
evidence that would warrant re-opening that issue. The 
action sought to be enjoined is the imposition of a penalty 
for failure prior to August 19,1948 to comply with a demand 
made on August 6,1948. The right to relief must therefore 
be judged on the propriety of that demand at the time and 
under the circumstances in which it was made. Even if the 
Court should be of opinion that the NASD is not barred 
today from investigating further, appellants are entitled 
to have the suspension order enjoined. Moreover, if the 
NASD is sincere in its representations in this action, it 
would not renew the demand at the present time. 


ARGUMENT. 

I. 

The NASD was without jurisdiction to investigate 
the precise matter which the SEC had formally under¬ 
taken to investigate. In any event, the demand which 
is the basis of the NASD attempt to penalize appellants 
was improper and illegal when made. The jurisdic¬ 
tion of the Courts to grant relief under the circum¬ 
stances is well settled and there is nothing to the con¬ 
trary in the Myers case. 

1. The NASD in its present character had its origin in 
an amendment made in 1938 to the Securities Exchange 
Act of 1934. The circumstances were these. In the original 
act the SEC was given general power to deal with “ over- 
the-counter” markets and proceeded to require that dealers 
and brokers in that market register with them. The task 
of direct regulation of the thousands of brokers and dealers 
so registered, proved formidable. In conjunction with mem¬ 
bers of the industry, the SEC thereupon proposed a legis- 
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lative program whereby part of this regulation would be 
exercised by supplementary bodies to be registered with 
the SEC as national securities associations. The purpose 
and method of such regulation is set forth in the hearings 
and in the reports accompanying the bills. For example, 
H. B. Kep. No. 2307, p. 4, states: 

“The committee believes that there are two alterna¬ 
tive programs by which this problem could be met. 
The first would involve a pronounced expansion of 
the organization of the Securities and Exchange 
Commission; the multiplication of branch offices; a 
large increase in the expenditure of public funds; an 
increase in the problem of avoiding the evils of 
bureaucracy; and a minute, detailed, and rigid regu¬ 
lation of business conduct by law. It might very well 
mean expanding the present process of registration 
of brokers and dealers with the Commission to in¬ 
clude the proscription not only of the dishonest but 
also of those unwilling or unable to conform to rigid 
standards of financial responsibility, professional 
conduct, and technical proficiency. The second of 
these alternative programs, which the committee be¬ 
lieves distinctly preferable to the first, is embodied 
in S. 3255. This program is based upon cooperative 
regulation, in which the task will be largely per¬ 
formed by representative organizations of invest¬ 
ment bankers, dealers, and brokers, with the Govern¬ 
ment exercising appropriate supervision in the public 
interest, and exercising supplementary powers of 
direct regulation. ’ ’ 

2. It is plain from both the history and the structure of 
the legislation that the NASD was intended to supplement 
the activities of the SEC—not to duplicate them. With 
the exception of the Kaiser-Frazer underwriting the con¬ 
cept of supplemental regulation has been adhered to. For 
example, it has been the practice of the SEC to refer to 
the NASD any activities by members of the latter which, 
in the opinion of the SEC, could better be inquired into 


19 


by the NASD. 85 On the other hand, where the SEC had 
held that a dealer could properly register with it, the SEC 
also required the NASD to admit the dealer as a member of 
that body (Matter of Leeby, Securities Exchange Act 
Release 3898 (1947)). 

Appellees have not suggested any possible public inter¬ 
est that might be served by construing this legislation as 
providing for duplicative proceedings, and every interest 
of public order and justice requires that it not be so con¬ 
strued. It is plain that either as an investigatory or trial 
body the SEC is better equipped to deal with the conduct 
of securities dealers than is the NASD and that the latter 
was intended to function basically as a subordinate 
agency. 36 It would seem to follow of necessity that when 
the SEC had itself undertaken the investigation and trial 
of such an issue, its subordinate could not attempt to dupli¬ 
cate the proceedings or to conduct, as it did here, a con¬ 
stant series of flank attacks designed to impede and frus¬ 
trate the defense of the proceedings being conducted by 
the SEC. As the late Mr. Justice Rutledge has said: 

.. Officious examination can be expensive, so much 
so that it eats up men’s substance. It can be time 
consuming, clogging the processes of business. It 
can become persecution when carried beyond reason.” 
Oklahoma Press Pub. Co. v. Walling, 327 U. S. 186, 
66 S. C. 494, 508. 

85 Fulton, pp. 109-110: 

“Q. Does the Commission staff or the Commission itself refer to the 
NASD matters which the Commission indicates may warrant inquiry 
for disciplinary action? A. Oh, yes. We have what is called a formal 
reference from the SEC which comes about as a result of investigation 
by SEC examiners and if upon examination by the staff, the appropriate 
staff of the Commission, it is determined that the information which has 
been ascertained as a result of the examination is such that we could 
do a more appropriate disciplinary, take more appropriate disciplinary 
action than the SEC, why that is formally referred to us by the SEC, 
I understand, after the staff has presented it to the Commission and has 
received the formal minute authorizing them to forward it to us. We 
have a number a year. 

Q. Have you had any with respect to the Kaiser-Frazer matter? 
A. Never had any.” 

36 The chairman of the Committee admitted in his deposition that the Com¬ 
mittee said it was physically impossible for the NASD to try the question 
whether the Masterson suit was inspired (Stiver, p. 107). 
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Whether, under other circumstances, the NASD can demand 
privileged communications is therefore immaterial. Here 
it was without jurisdiction, its demand was a nullity, and 
its proceedings should be enjoined. (In McGovern v. U. S., 
280 F. 73 (C. A. 7, 1922) injunctions under the Prohibition 
Act were obtained both by a U. S. Attorney and by the 
Attorney General of Illinois. The court held the second 
order void and vacated contempt proceedings. Cf. Public 
Utilities Commission of Ohio v. United Fuel Gas Co,, 317 
U. S. 456, p. 29, infra). 

3. Even if it be assumed that the NASD was not for¬ 
mally without jurisdiction to proceed in the matter of the 
alleged instigation of the Masterson suit, its attempt to 
proceed at the same time with respect to the identical sub¬ 
ject matter was duplicative and harassing and a denial of 
justice. Under the statute it was required to provide a 
“fair and orderly procedure with respect to disciplining 
of members’’ and members were to be given “an oppor¬ 
tunity to defend” against charges (Sec. 15A(b)(9), 15 
U. S. C., §780-3(b)(9)). The proceedings against appel¬ 
lants were a manifest denial of such an opportunity and 
were completely unfair and disorderly. Here was a situa¬ 
tion where the subject matter was not only under investiga¬ 
tion by the SEC but was also the subject of a major lawsuit 
brought by Kaiser-Frazer, the SEC action against Harrison, 
and the SEC proceeding under its order of August 11 to 
revoke Otis’ license and to expel it from NASD. While 
these matters were being defended with the greatest dif¬ 
ficulty because of their number, character and complexity, 
the NASD sought to add to the burden and to make defense 
' impossible by still another investigation and trial before 
itself. Timely objection thereto was ignored. 

Avoidance of duplicating proceedings is a firmly-held 
doctrine of the courts. Crosley Cory. v. Hazeltine Cory., 
122 F. (2d) 925 (C. C. A. 3rd, 1941); Crosley Cory. v. West- 
inghouse Electric and Manufacturing Co., 130 F. (2d) 474 
(C. C. A. 3rd, 1942), cert. den. 317 U. S. 681, 63 S. Ct. 202; 
National Fruit Co. Inc. v. GrineU-Wright Co., 42 F. Supp. 
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1016 (D. Mass., 1942). As the Court stated in Crosley Cory. 
v. Hazeltine, supra, at p. 903: 

“The economic waste involved in duplicating litiga¬ 
tion is obvious. Equally important is its adverse 
effect upon the prompt and efficient administration 
of justice.” 

The SEC has been singularly successful in invoking that 
doctrine in its own favor: Illinois Power Co. v. North 
American Light and Power Co., 49 F. Supp. 277, 280, 281 
(D. Del., 1943); Palumbo v. Electric Bond and Share Co., 
58 F. Supp. 356 (S. D. N. Y., 1943). The law should be 
the same when the doctrine is invoked against the SEC’s 
subordinate. 

4. The decision in the subpoena enforcement action 
should itself be regarded as a binding adjudication that the 
NASD had no right to the information sought. That deci¬ 
sion is as binding on the NASD as it is on the SEC. As the 
Supreme Court has stated in Sunshine Anthracite Coal Co. 
v. Adkins, 310 U. S. 381, 402, 403, 60 S. Ct. 907, 917 (1940): 

“A judgment is res judicata in a second action 
upon the same claim between the same parties or 
those in privity with them. . . . There is privity 
between officers of the same Government so that a 
judgment in a suit between a party and a represen¬ 
tative of the United States is res judicata in relitiga¬ 
tion of the same issue between that party and another 
officer of the Government.” 

Tail v. Western Maryland Railway Co., 289 U. S. 620, 627, 
53 S. Ct. 706, 708: 

“. . . where a question has been adjudged as 
between a taxpayer and the Government or its 
official agent, the Commissioner, the collector, being 
an official inferior in authority and acting under 
them, is in such privity with them that he is estopped 
by the judgment ...” (Emphasis supplied.) 

In addition to the privity that exists in law between the 
SEC and the NASD, there is the fact that the NASD was 






22 


made a party to the subpoena-enforcement action. The 
appellees seek to avoid the implications of that fact by 
pointing out that the NASD was made a party for the 
purposes only of the injunction granted against the NASD. 
But the injunction was for the express purpose of pre¬ 
venting the NASD from seeking to obtain from appellants 
the very information which the SEC -was seeking to obtain 
through the court action, and for failure to supply which 
the appellants are being disciplined. It was granted, as 
the findings made by Judge Letts show, on the ground that 
Otis “would be injured by being required to make a defense 
before the NASD identical with the defense before this 
Court. ’ ’ In view of this express finding and of the manifest 
purpose of that injunction, we are at a loss to understand 
the present contention that the decision in that action has 
no bearing upon the NASD complaint against appellants. 
If the NASD was not warranted in proceeding against 
appellants while the question of their inspiration of the 
Masterson suit was still open, it is surely unwarranted in 
proceeding against them after the adjudication that the 
charge was baseless. 

As the Supreme Court said in International Union of 
Mine, Mill and Smelter Workers v. Eagle-Picher Mining <& 
Smelter Co., et al., 325 U. S. 335, 343, 65 S. Ct. 1166, 1170: 

“. . . This would, indeed, be a peculiar scheme 
of jurisdiction, devised to prevent interference with 
the court while it is deliberating to determine what 
its decree shall be, but allowing the decree to be 
ignored after it is entered.’’ 

5. The court below did not undertake to deal with these 
issues because it held that such inquiry was foreclosed by 
the principles laid down in the Myers case and subsequent 
cases following that decision. In essence the view of the 
court below was that appellants have no right to relief at 
this time because they “have a clear right to insist upon 
the judicial determination by a constitutional court of the 
right of the NASD to require a disclosure of privileged 
communications which would destroy such privilege before 
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being made to suffer the severe sanctions imposed for non¬ 
disclosure. ’ ’ The ultimate right to appeal to a “constitu¬ 
tional court” of course refers to the right to review by this 
court after a hearing before the Board of Governors of 
the NASD and after a further hearing before the SEC. 
The principle embodied in that statement is precisely the 
ground on which Judge Morris previously denied relief in 
Otis v. S.E.C., and, if universally applicable, would have 
required affirmance of that judgment by this Court. 

The Court below attempted to distinguish the decision 
of this Court, which reversed the judgment in Otis v. S. E . C., 
in the following passage: 

“Clearly that decision is not dispositive of the 
questions presented in the instant action for here 
the Association is asserting its right to secure from 
the plaintiffs the privileged communications, notwith¬ 
standing their privileged character, because of the 
alleged obligation of a member to furnish reports 
that are called for under the Code of Procedure for 
Handling Trade Practice Complaints. No showing 
of fraud is relied upon, and no record of any evi¬ 
dence of fraud can here be asserted as res judicata .” 

We are in complete disagreement with this analysis of 
what is involved in the present NASD proceeding. It is 
perfectly plain that the NASD demand of August 6 was 
premised exclusively on the claim of fraud in the inspi¬ 
ration of the Masterson suit (p. 10, supra). That issue 
cannot be divorced from the NASD proceeding by an asser¬ 
tion long after the event that some other basis existed 
for making the demand. All requirements of orderly pro¬ 
cedure dictate that the demand must stand or fall on the 
basis on which it was asserted, and that Otis should not 
be subjected to penalty for non-compliance on grounds 
never suspected at the time by either Otis or NASD itself. 

We submit further that the issue of res judicata is 
involved in this action, an issue which we urged on the 
court below but is not commented on in its opinion. The 
present claim of appellees is that Otis is required to dis¬ 
close these communications because the rules of the Asso- 
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ciation require such disclosure and because Otis, agreeing to 
abide by the rules, waived the privilege which would other¬ 
wise have existed. But this is simply another argument 
for requiring disclosure. It is therefore equivalent in law 
to an attempt to retry the subpoena-enforcement action on 
a different theory. If the waiver was made it was avail¬ 
able to the SEC both on general legal principles and 
under the specific provision of the NASD Code of Pro¬ 
cedure that no communication with respect to any grievance 
shall be deemed to be a privileged communication and that 
all records of District Business Conduct Committees having 
to do with complaints “ shall be open to inspection by any 
duly authorized agent of the Securities and Exchange 
Commission ,, (Sec. 23, 24, pamphlet copy pp. D-10, 11). 
It is just as much a principle of res judicata that a second 
trial may not be obtained on a new theory as it is that the 
same factual issue cannot be retried. 

1 But even if that were not true, the opinion of this Court 
is not properly reflected in the views of the court below. 
The latter has limited the decision of this Court to the 
unique facts of the S. E. C. case and, failing to find here 
the identical facts, has held that decision to be inapplicable. 
The rationale is completely ignored. In that case this 
Court held that where the issue of fact had already been 
decided against an administrative body, it was oppressive 
and illegal for that body to undertake a retrial of that 
issue; that the right to appeal to a “constitutional court” 
from the ultimate decision of that administrative body did 
not furnish adequate relief; that in such a case the so-called 
administrative remedy need not be exhausted; and that the 
Myers case did not hold to the contrary. 

It is evident, therefore, that the court below concluded 
its consideration at the point where the issues were first 
presented. Appellants have never questioned either the 
principles of the Myers case nor the rule which ordinarily 
requires exhaustion of administrative remedies. The only 
question is their application to the facts of this case, as 
was true in the prior appeal. The case at bar shows con¬ 
duct by the appellees at least as oppressive as that of the 
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S. E. C. in its own administrative proceedings; the injury 
through being compelled to pursue long and complex ap¬ 
peals through the N. A. S. D. and the S. E. C.—each with 
a power of complete retrial and without limitation as to 
issues—is fully as great as the injury shown in the prior 
action. The same principles are applicable here. We re¬ 
spectfully submit that they were ignored by the court below. 

The persistent misconstruction by administrative bodies 
of the principles of the Myers case is illustrated by the re¬ 
cent decision of the Supreme Court in Federal Power Com¬ 
mission v. Panhandle Pipe Line Co., U. S. , June 
20,1949. In that case the Commission sought to enjoin the 
transfer by a certificated pipe line company of part of its 
assets, pending a hearing by the Commission to determine 
whether the transfer would result in a violation of the cer¬ 
tificate or the statute. The Commission relied upon the 
entire Myers line of cases and its contention was stated by 
the Court as follows r 

“The Commission argues that at any rate the 
transfer should be enjoined until it can determine 
its own power and the necessity of using it.” 

The Court refused to countenance these harassing tactics 
of the Commission and determined all the ultimate issues. 
With respect to the point herein involved, the majority 
opinion states: 

“It [the Commission] should not further delay 
that it cannot prevent.” 

The same principle is applicable here. The appellees 
are unwilling to have the Courts decide the simple issue 
that, as appellants claim, the N. A. S. D. had no right to 
make this demand. They wish to keep appellants “on the 
hook” as long as possible. Such conduct should not be 
tolerated by the Courts. 
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II. 


The doctrine of exhaustion of administrative rem¬ 
edies does not bar relief in this case. 

The opinion below rests heavily on the fact that avail¬ 
able review before the S. E. C. has not been had and 
that even the internal administrative review before the 
N. A. S. D. has not been exhausted. 

1. As to the former, the history of the S. E. C. in 
relation to this subject would hardly warrant remitting 
appellants to it as the body from which to obtain redress. 
This is especially so in the light of the allegations of the 
complaint that the S. E. C. inspired the N. A. S. D. action 
and that the two bodies are acting in collusion. 

Clearly the one designated by statute as the protector 
of the convicted cannot exercise that function when it itself 
has called for the conviction. Apart from bias, prejudice 
or prejudgment, the resulting basic inconsistency is abhor¬ 
rent in our system of government. As was said in Tumey 
v. State of Ohio, 273 U. S. 510, 534 (1927): 

“A situation in which an official perforce occu¬ 
pies two practically and seriously inconsistent posi¬ 
tions, one partisan and the other judicial, necessarily 
involves a lack of due process of law in the trial of 
defendants charges with crimes before him. ,, 

2. As to the N. A. S. D., the allegations of the complaint 
as to it are equally conclusive that resort to it should not be 
required. The record already made shows participation by 
the national branch of the N. A. S. D. of a character which 
woould disqualify it to act as an impartial tribunal. There 
is a constant stream of communication between the execu¬ 
tive director and the local committee, 87 although the execu¬ 
tive director admittedly had no responsibility with respect 
to disciplinary proceedings by District Committees. 88 The 


37 Fulton, Exs. 7, 10, 11, 12, 13, 14, 15, 16, 17, 19, 26, 27, 28, 30, 31, 32, 33. 

38 Fulton, p. 9. 
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secretary of the local committee in transmitting the demand 
of August 6 to Washington, wrote significantly that “I 
know you will want to be up to the minute” on the proceed¬ 
ings against the appellants. 39 The national board was in¬ 
formed of the decision of the district committee before the 
members of the latter had voted on it 40 and promptly took 
steps to authorize publicity with respect to it. 41 In any 
event, since trial before a disqualified tribunal is not re¬ 
quired, the allegations of the complaint that the tribunal is 
disqualified should not have been dismissed on a motion for 
insufficiency. 

Administrative remedies need not be exhausted before 
biased and prejudiced tribunals. As was stated by Judge 
Hutcheson in Local No. 7 of Bricklayers etc. Union v. 
Bowen, 278 Fed. 271, 278 (S. D. Tex., 1922), in considering 
the problem of exhaustion of remedies: 

“There is another aspect of this case which is 
sufficient to support the view here announced that 
the judgment of the executive board is a nullity— 
the want of judicial fairness which characterized 
these whole proceedings. It is a fundamental prin¬ 
ciple that no judicial or quasi judicial bearing is valid, 
where the maxim ‘audi alteram partem’ is ignored, 
and it is therefore of the essence of a valid judgment 
that the body which pronounces it shall be unbiased, 
shall have no interest whatever in the outcome of the 
issue, and shall not have in any manner prejudged or 
predetermined it.” 42 

If the allegations of this complaint are true, therefore, 
the order of January 14 is a complete nullity because of 
the bias, prejudice and lack of impartiality of the body en- 

39 Fulton Ex. 14. 

40 Stiver, pp. 171*2. 

41 Fulton, Ex. 5. Cf. the statement in the opinion of the District Court 
concerning the N. A. S. D.’s “hastily acquired right to make public state¬ 
ments" (J. A., p. 107). 

* 42 Cf. the description of this type of administration given by Judge 

Hutcheson in In B. Osterloh, 34 F. (2d) 223 (S. D. Tex., 1923): “In the 
colloquy over the forthcoming trial of Rebecca, Sir Walter Scott makes the 
parties to it say, ‘I ordered the hall for his judgment seat.’ ‘What,’ said 
Bois Guilbert, ‘so soon?’ ‘Aye,’ replied the precepter, ‘the trial moves rapidly 
on when the judge has determined the sentence beforehand.’ ’’ 
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tering the order, and an immediate application to the court 
is justified. 43 While the principle adverted to in the Bowen 
case relates to the bias of the body that entered the order— 
and therefore applicable to the order of January 14—it is 
also clearly applicable to biased and prejudiced bodies 
which will review orders. Thus North Dakota v. North 
Central Assn., 99 F. (2d) 697, 700 (C. C. A. 7, 1938), cited 
by the N. A. S. D. below, refers with approval to the prin¬ 
ciple set forth in Rodier v. Huddell, 332 App. Div. 531 (1st 
Dept., 1931) that there is no requirement to appeal within 
an organization “when such appeal is to a board so consti¬ 
tuted as to afford no likelihood of an impartial hearing. 
(Heasley v. Operative P. <& C. F. I. Assn., 324 Pa. 257 
(1936); Brown v. Supreme Court I. 0. F., infra; Rodier 
v. Huddell, supra; Corregan v. Hay, 94 App. Div. 71 (4th 
Dept., 1904); Fritz v. Knaub, 57 Misc. 405 (Sup. Ct., N. Y., 
1907), aff’d 124 App. Div. 915 (2d Dept., 1908); see Reilly 
v. Hogan, 32 N. Y. Supp. (2d) 864,870 (Sup. Ct., N. Y., 1942, 
aff’d 36 N. Y. Supp. (2d) 423 (1st Dept., 1942).) 

3. There is another well-established exception to the 
doctrine that before resort to the courts may be had, inter¬ 
nal processes for review must be exhausted, namely, that 
where the subject of review involves only a question of law 
which the reviewing authority is unable finally to determine, 
resort may—nay, should—be had immediately to a court of 
law—the only tribunal that can effectively dispose of the 
issue. 

In Brown v. Supreme Court I. O. F., 34 Misc. 556 (Sup. 
Ct., N. Y., 1901), aff’d 66 App. Div. 259 (4th Dept., 1901), 
aff’d 176 N. Y. 132 (1903), the Court said: 

* ‘ There was a proposition of law to be determined, 
and the decisions of hosts of executive councils and 
supreme courts of this defendant could not alter the 
law of agency. It is unreasonable that the rules of 

43 See also Chafee, The Internal Affaire of Associations Not for Profit, 
43 Harv. L. Rev. 993, 1020 (1930): “The member is entitled to an honest 
inquiry into his case. The tribunal must be attempting to find the facts and 
not just be out to get him. The real reason for his expulsion must not be some¬ 
thing different from the charges on which he is tried.” See Otto v. Journey¬ 
men Tailors’ Protective <$• Benev. Union, 75 Cal. 308 (1888). 
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such an order should compel appeals through a chan¬ 
nel of tribunals, where the question involved is solely 
one of law, and where vested rights are in the balance. 
If such tribunals mistake the law, their decisions are 
wholly worthless, and it is useless in such cases to 
have resort to them, and this worthlessness and use¬ 
lessness is the reason that such regulations are un¬ 
reasonable.” 

In Polin v. Kaplan, 135 Misc. 828 (Sup. Ct., N. Y., 1930), 
the Court stated: 

“As above suggested, the court is of opinion that 
the legality of the actions of the defendants in ex¬ 
pelling the plaintiffs depends upon questions of law 
beyond the power and jurisdiction of the organization 
to finally determine. Under such circumstances a 
series of appeals to tribunals without the power of 
final adjudication seems not to be a condition prece¬ 
dent to a resort to the civil courts.” (Citing cases.) 

And in Bray v. Grand Lodge, Knights of Pythias, 121 
Misc., 764 (Sup. Ct., N. Y., 1923), the Court said: 

“It (the rule of exhaustion of internal remedies) 
does not apply to the instant case, which involves 
questions of law on facts substantially undisputed. 
Under the circumstances disclosed in the record it 
would appear to be useless to try to have these ques¬ 
tions litigated otherwise than in the regular judicial 
forum where they may be decided with finality (cit¬ 
ing cases).” (Matter in parenthesis inserted.) 

This principle is peculiarly appropriate here. 

4. Still another exception to the rule that administrative 
remedies must be exhausted is applied in cases where a 
ruling on a question of law will obviate a costly litigation 
as to the facts. The principle is illustrated by Public Utili¬ 
ties Commission of Ohio v. United Fuel Gas Co., 317 U. S. 
456 (1943). In that case a state Commission had ruled 
preliminarily that it had jurisdiction over certain rates 
and intended to proceed with a trial of the facts for the 
purpose of fixing proper rates. The Supreme Court sus- 
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tained an action for an injunction, its reasons appearing in 
the following passage: 

“It is perhaps unnecessary at this late date to 
repeat the admonition that the federal courts should 
be wary of interrupting the proceedings of state 
administrative tribunals by use of the extraordinary 
writ of injunction. But this, too, is a rule of equity 
and not to be applied in blind disregard of fact. And 
what are the commanding circumstances of the pres¬ 
ent case? First, and most important, the orders of 
the state Commission are on their face plainly invalid. 
No inquiry beyond the orders themselves and the un¬ 
disputed facts which underlie them is necessary in 
order to discover that they are in conflict with the 
federal Act. If therefore, United complies with these 
orders, it will be put to the expenditures incident to 
ascertaining the base for rate-fixing purposes— 
expenses which may ultimately be borne by the con¬ 
suming public and which Congress, by conferring 
exclusive jurisdiction upon the federal regulatory 
agency, necessarily intended to avoid. If United 
does not comply with the orders, it runs the risk of 
incurring heavy fines and penalties or, at the least, 
in provoking needless, wasteful litigation . . 
(Emphasis supplied.) 

Precisely this situation is present here. Both the govern¬ 
ing board of the N. A. S. D. and the S. E. C. upon review by 
it are authorized to have a complete trial of all the issues. 
This would necessarily involve not only the legal power to 
make the demand in question but the propriety of that 
demand under the circumstances, the propriety of proceed¬ 
ing with a complaint for failure to comply at that time, and, 
if all this should be sustained, the nature of any penalty 
that may properly be imposed. That all but the former are 
subjects which may well involve extensive testimony 44 is 

44 The communication (part of the records of this Court on a motion for 
injunction pending decision of this appeal) outlines an elaborate procedure for 
a hearing before the board of governors and with respect to the matters to be 
covered contains the following statements: 

“It will be observed from this section [Sec. 15 of the N. A. S. D. 

Code of Procedure] that such review is not necessarily confined to the 
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clear from appellees’ own statement of the issues to be 
heard by the governing board. All will be unnecessary if, 
as we assert, the demand was illegal upon its face. 

III. 

Dismissal of the complaint cannot be justified on 
the ground that appellees should be free to investigate 
further whether the Masterson suit was inspired. 

That the S. E. C. is free to investigate further the 
question of whether appellants inspired the Masterson suit 
has never been challenged by appellants. The statement in 
its petition for certiorari quoted above (p. 8, supra), 
would indicate that the S. E. C. is making use of this power. 
We do contend, however, that the N. A. S. D. is not free to 
investigate the identical matter, and certainly not until the 
S. E. C. has retired from the field. 

In addition, even if this Court should disagree with our 
contention that the N. A. S. D. is without jurisdiction in this 


record made before a District Business Conduct Committee but may 
include other relevant evidence. It will be observed also that such review 
is directed not only to the question as to whether the act or omission 
found by the District Business Conduct Committee did occur, but also 
to the question whether such act or omission is a violation of the specified 
rule of the Association. It will be observed further, that, even though 
the Board finds that the alleged violation did occur, the Board has full 
power to increase, reduce, modify or cancel the disciplinary action by 
the District Business Conduct Committee as may seem to the Board most 
fair and appropriate under the circumstances. 

We especially invite the parties’ attention to the Board’s function 
and powers upon an appeal to or a review by the Board because this 
matter appears, from the decision rendered by the appellee, to involve 
an issue of significance to the appellants, to the Association itself, and 
to the investment banking and securities business generally. It is par¬ 
ticularly desirable, therefore, that, in this proceeding, the parties assist 
with the fullest possible presentation of all of the issues involved in the 
light of the special purposes of the Association, the nature and the 
history of the business of securities dealing, and such further matters as 
the parties may feel to be helpful to the correct interpretation and 
application of such Rules of the Association as may be in question. 
Similarly, it is desirable that, in their presentation, the parties be most 
helpfnl with respect to the issue of what action should be taken in the 
event the Board were to find that a violation is established, or whether, 
despite a finding of a violation, the action proposed by the appellee 
should be cancelled.” 
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situation, the N. A. S. D. proceeding under attack here should 
nevertheless be enjoined. It is not an investigatory proceed¬ 
ing. It is a proceeding analogous to a contempt proceed¬ 
ing seeking to punish appellants for failure prior to August 
19,1948 to comply with a demand made on August 6, 1948 
that appellants furnish certain information for the reason 
that the N. A. S. D. had information available to it which 
tended to show that appellants through the named attorneys 
had inspired the Masterson suit. That was the very issue 
then being tried on the complaint of the S. E. C. in the 
District Court. That issue was decided in appellants’ favor. 
It cannot, therefore, be said that appellants were not en¬ 
tirely within their rights in refusing to comply with a 
demand made on that basis unless the prima facie basis for 
that demand is to be retired. 

It follows, therefore, that even if the N. A. S. D. has 
a right of investigation and a different basis for making 
such a demand, the N. A. S. D. should assert that ground 
by a new demand properly made rather than by an attempt 
to punish appellants for non-compliance with an illegal 
demand. Moreover, it would seem from the testimony of the 
N. A. S. D. itself that the original demand was the result of 
complete misunderstanding. The chairman of the Com¬ 
mittee testified, as quoted above, that the Committee was 
of the opinion that Mr. Eaton could furnish the requested 
information to the N. A. S. D. without disclosure to the 
S. E. C. or “otherwise we would not have requested the 
information from him”. Appellants were unable to learn 
the source of this misconception because the N. A. S. D. 
asserted the attorney-client privilege in the taking of the 
depositions. Whatever the source, it is indisputable that 
the Committee was misadvised and, if sincere in its repre¬ 
sentations in this action (which we have no reason to doubt), 
would not renew the demand. 

The situation presented by the foregoing facts is unique 
in our experience. Here is an instance of confessed error 
in making a demand on appellants, wholly apart from the 
question of power to make the demand. Despite this con- 
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fession, appellees insist on dragging appellants through 
elaborate review procedures in an effort to free themselves 
from drastic penalties for non-compliance. Can anything 
be more prejudiced or unjust? Are the Courts as powerless 
to grant relief as the court below has ruled? 

Conclusion. 

The order appealed from should be reversed with direc¬ 
tions that the motions to dismiss the complaint should be 
denied. The order denying the motion for injunction 
against publicity should be reversed with leave to appel¬ 
lants to re-apply for such relief if so advised. 

Dated: September 26,1949. 

Respectfully submitted, 

Joseph L. Wetneb, 

52 Wall Street, 

New York, New York. 

AbNOLD, FoBTAS & PoBTEB, 

1200-18th Street N.W., 
Washington, D. C. 

Attorneys for Appellants. 


Joseph L. Weeneb, 
Thubmah Aenold, 

Of Counsel 
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Appendix. 

Chronological Table. 

1948 

Feb. 9—Otis refuses to purchase Kaiser-Frazer stock. 

13—Kaiser-Frazer brings suit against Otis for 
$7,000,000, later amended to $19,000,000.* 

18—SEC institutes investigation. 

20—NASD institutes investigation. 

Mar. 23—SEC announces public investigation. 

April- 

June—SEC holds hearings in eight cities taking more 
than 5000 pages of testimony. 

May 20—NASD sets hearing on Kaiser-Frazer complaint. 

June 25—Sec files complaint in District Court against Har¬ 
rison and Hull. 

July 19, 

20,21—Trial of SEC complaint before Judge Morris; 
briefs to be submitted by Aug. 31. 

27—NASD hears argument why it should not proceed 
in this matter; does not decide but proceeds to 
hear some witnesses. 

Aug. 6—NASD serves demand for conversations with 
Harrison and Bulkley accompanied by Sum¬ 
mary Statement purporting to show grounds 
for believing that they aided Eaton in inspiring 
Masterson suit. 

11—SEC serves notice and order to show cause why 
appellants should not have their registration 
and their membership in NASD revoked or 
suspended for inspiring Masterson suit; hear¬ 
ings to commence Sept. 20. 

13—Reply from Otis counsel to NASD expressing 
shock and pointing out effect upon pending 
proceedings. 

* This litigation has been conducted actively, but further details are omitted. 

Otis is also a defendant in the Masterson suit and in another stockholders 7 suit 

in Detroit which among other things charges conspiracy between Otis and the 

Kaiser-Frazer directors in connection with thin financing. 
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1948 

Aug. 19—NASD serves complaint charging violation for 
failure to furnish demanded information. 

Sept. 2—Judge Keech grants temporary restraining order 
against NASD. 

21—Judge Letts grants injunction against both SEC 
and NASD pending decision by Judge Morris. 

Oct. 28—Judge Morris enters final order in SEC v. Har¬ 
rison and Hull. SEC announces that it -will 
hold hearings on its order of Aug. 11. 

Nov. 10—Otis files complaint seeking to enjoin SEC 
hearing. 

12—NASD serves notice of proceeding under its com¬ 
plaint of Aug. 19. Judge Morris dismisses 
Otis complaint against SEC. This Court 
grants stay pending appeal. 

Dec. 23—NASD hears argument why it should not proceed 
with its complaint; decides to suspend Otis 
without giving an opportunity to answer com¬ 
plaint. 

1949 

Jan. 14—NASD decision sent to Otis. 

26—Otis files complaint against NASD in District 
Court. 

Feb. 14—NASD answers complaint. 

23—SEC answers complaint. 

28—Stipulation that defenses of lack of jurisdiction 
and of failure to state a cause of action may be 
heard before trial. 

June 1—Decision by this Court in Otis v. SEC. 

6—Judge Morris dismisses complaint. 

28—Petition for reconsideration. 

July 6—Judge Morris adheres to decision after reargu¬ 
ment. 

11—Notice of appeal to this Court. 

July- 

Aug.—Motion to stay mandate in Otis v. SEC, petition 
for certiorari, etc. 
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®mteb States Court of appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10397 

Otis & Co., Cyrus S. Eaton, and William R. Daley, 

APPELLANTS 

V. 

National Association of Securities Dealers, Inc., Securi¬ 
ties and Exchange Commission, Edmond M. Hanraban, 
Robert K. McConnaughey, Richard B. McEntire, Harry 
A. McDonald, and Paul R. Rowen, appellees 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


bbtet foe securities and exchange commission and 

i winv lliTTAT. AFPELLEES 

COUNTERSTATEMENT OE THE CASE 

This is an appeal from ah order of the United States District 
Court for the District of Columbia dismissing the complaint 
and denying a motion for a preliminary injunction. The juris¬ 
diction of the court below was invoked under Sections 11-305 
and 11-306 of the District of Columbia Code and under 28 U. 
S. C. §§ 2201 and2202 (formerly 28U. S. C. § 400). 

The complaint sought in effect to enjoin the National Asso¬ 
ciation of Securities Dealers, Inc. (“NASD”), the Commission, 
and the individual Commissioners 1 from conducting a disr- 

1 The Individual appellees are the members of the Commission as it was 
constituted when the complaint was filed. Commissioner McConnaughey 
resigned some months ago, but the appellants declined to stipulate to remove 
him as a party until his successor was appointed. Recently Chairman Han¬ 
oi) 






ciplinary proceeding with respect to the appellants, and from 
“taking any action to compel the disclosure of confidential com¬ 
munications between * * * [appellants] and any of their 
attorneys” (J. App. 13) . 2 

The NASD was conceived by the Congress as an instrumen¬ 
tality by which the securities industry might police itself under 
the general aegis of the Commission. Membership entails 
certain statutory advantages which are unnecessary to relate 
here; failure to comply with the NASD’s rules governing trade 
practices can result in suspension or expulsion from member¬ 
ship. Securities Exchange Act of 1934, Sec. 15A, 52 Stat. 1070, 
15 U. S. C. § 78o-3. These trade practice rules must comply 
with certain minimum standards set forth in the Securities 
Exchange Act if the association is to be registered and to obtain 
advantages under that Act, and failure to enforce such rules 
may result in the Commission’s suspension or revocation of the 
association’s registration or in the Commission’s removal of 
its officers or directors. Sec. 15A (b) (7)—(9), 52 Stat. 1070, 
15 TJ. S. C. § 78o-3 (b) (7)-(9). 

The appellant Otis & Co. is a member of the NASD and is 
registered with the Commission as a broker-dealer 
under Section 15 (b) of the Securities Exchange Act, 49 Stat. 
1377,15 U. S. C. § 78o (b). The appellants Eaton and Daley 
are respectively the principal stockholder and president of 
Otis & Co.; both are “registered representatives” of Otis & 
Co. with the NASD (J. App. 2-3,75). 

In the spring of 1948, Otis & Co. withdrew from an under¬ 
writing contract with Kaiser-Frazer Corporation. One ground 
for its withdrawal, if not the sole ground, was a lawsuit filed 
against Kaiser-Frazer by one Masterson not more than an 

rahan submitted his resignation, to be effective November 4,1949. The Presi¬ 
dent has nominated successors to both Commissioners, but the Senate did 
not consider these appointments before adjournment, and as of this writing 
no recess appointments had been made. 

3 The appellants also ask this Court to reverse the judgment of the court 
below to the extent that it denied the motion for a preliminary injunction 
against the NASD (this motion sought only to prevent the release of certain 
aUeged “publicity” on the part of the NASD). But, since they do not argue 
this point at all, this aspect of the appeal must be deemed to have been 
abandoned. We took no position below with respect to the requested motion 
for a preliminary injunction except to note that if the court lacked jurisdic¬ 
tion over the complaint the motion must fall as well. 
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hour before the time set for the closing of the underwriting 
contract (J. App. 52-55). Thereafter the Commission and 
the NASD instituted investigations into the failure of the 
Kaiser-Frazer stock offering. The NASD investigation was 
conducted by its District Business Conduct Committee for 
District No. 10 in Cleveland (J. App. 6,19). During the course 
of its investigation the District Committee asked Eaton to 
divulge the substance of all conversations had between him and 
certain attorneys named Harrison and Bulkley during the 
period immediately prior to the filing of the Masterson suit 
(J. App. 6, 19-26). Eaton declined to divulge such informa¬ 
tion on the ground of attorney-client privilege. Thereafter the 
District Committee charged the appellants with violating 
Article IV, Section 5, of the Rules of Fair Practice of the NASD 
(J. App. 74-75), which provides that such a committee shall 
have the right to require a member to submit reports in writing 
with regard to matters involved in investigations, and that 
refusal of the member to comply shall be sufficient cause for 
suspending or cancelling membership. 8 After a hearing, the 
District Committee ordered the registration of the appellants 
suspended for a period of two years “commencing upon the 
expiration of all stays provided by law and the rules of the 
Association,” but provided that such suspension should be 
terminated sooner if the appellants should furnish the desired 
information (J. App. 88). Thereafter the appellants appealed 
the suspension order to the Board of Governors of the NASD, 
where the matter is now pending. 

* The full text of this rule is as follows: 

“For the purpose of determining whether it should file a complaint against 
any member of the Corporation pursuant to Section 3 of this Article, any 
District Business Conduct Committee, or any duly authorized Local Business 
Conduct Committee, or any duly authorized member or members of any 
such Committees, or any duly authorized agent or agents of any such Com¬ 
mittees, shall have the right (1) to require such member of the Corporation 
to submit a report in writing with regard to any matter involved in any 
such investigation, and (2) to inspect the books, records and accounts of 
any such member of the Corporation with relation to any matter involved 
in any such investigation. Any refusal on the part of such member of the 
Corporation to make any report as required in this Section, or to permit 
any inspection of books, records and accounts as may be validly called for 
under this Section, shall be sufficient cause for suspending or cancelling 
the membership of such member in the Corporation.” 
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At about the same time they lodged this appeal with the 
Board of Governors, the appellants instituted an action in the 
District Court to compel the decision of the District Commit¬ 
tee to be vacated and to restrain the NASD and the Commis¬ 
sion from taking any action to compel disclosure of the com¬ 
munications between Eaton and the attorneys in question. 
The complaint alleged that the NASD, acting in concert with 
the Commission, was trying to obtain for the Commission the 
information which the Commission had unsuccessfully sought 
in an earlier subpoena action against Harrison and another 
attorney ( SEC v. Harrison, 80 F. Supp. 226 (D. D. C. 1948), 
discussed below), and that the result in that action rendered 
the issue before the Board of Governors res judicata ( J. App. 
2-13). 

The Commission and the NASD filed answers in which they 
denied the charges of conspiracy and in which, as separate 
defenses, they urged that the complaint be dismissed for lack 
of jurisdiction under the doctrine of Myers v. Bethlehem Ship¬ 
building Corporation, 303 U. S. 41 (1938), and for insufficiency 
(J. App. 70-98). 4 Judge Morris dismissed the complaint on 
the Myers ground (J. App. 100-07), and reaffirmed his de¬ 
cision after hearing reargument (J. App. 108-10). On Sep¬ 
tember 7,1949, this Court (one Judge dissenting) denied a mo¬ 
tion by the appellants for an injunction restraining the Board 
of Governors from taking any action in the review proceeding 
before it pending the outcome of the present appeal. 

STATUTE AND RULES INVOLVED 

Pamphlet copies of the Securities Exchange Act will be sub¬ 
mitted at the argument, but for the convenience of the Court 
we are setting forth here certain portions of Section 15A of the 
Act, the provision under which the NASD is registered with 

4 The appellants obtained from the NASD and the Commission an exten¬ 
sion of time in which they might submit their statement of points and au¬ 
thorities in reply to these defenses, which were to be heard and determined 
before trial (J. App. 99), and then employed the period so gained to take 
depositions going largely to the merits of their charges of conspiracy; these 
are the unprinted depositions of which such liberal use is made in the appel¬ 
lants’ brief, notwithstanding that the case in its present posture Involves 
only the defenses of lack of Jurisdiction and insufficiency of the complaint. 
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the Commission. It may be noted that the NASD is the only 
association of securities dealers registered under the Act. 

Sec. 15A. (a) Any association of brokers or dealers 
may be registered with the Commission as a national 
securities association pursuant to subsection (b) * * * 
under the terms and conditions hereinafter provided in 
this section, by filing with the Commission a registra¬ 
tion statement in such form as the Commission may 
prescribe * * *. 

(b) An applicant association shall not be registered 
as a national securities association unless it appears to 
the Commission that— 

* * * # * 

(2) such association is so organized and is of such a 
character as to be able to comply with the provisions of 
this title and the rules and regulations thereunder, and 

to carry out the purposes of this section; 

• * * • # 

(7) the rules of the association are designed to pre¬ 
vent fraudulent and manipulative acts and practices, to 
promote just and equitable principles of trade, * * * 
and, in general, to protect investors and the public 
interest * # *; 

(8) the rules of the association provide that its mem¬ 
bers shall be appropriately disciplined, by expulsion, sus¬ 
pension, fine, censure, or any other fitting penalty, for 

any violation of its rules; 

* • » • • 

(g) If any registered securities association * * * 
shall take any disciplinary action against any member 
thereof * * * such action shall be subject to re¬ 
view by the Commission, on its own motion, or upon 
application by any person aggrieved thereby filed 
within sixty days after such action has been taken or 
within such longer period as the Commission may de¬ 
termine. Application to the Commission for review, 
or the institution of review by the Commission on its 
own motion, shall operate as a stay of such action until 
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an order is issued upon such review pursuant to 
subsection (h). 

(h) (1) In a proceeding to review disciplinary action 
taken by a registered securities association against a 
member thereof, if the Commission, after appropriate 
notice and opportunity for hearing, upon consideration 
of the record before the association and such other evi¬ 
dence as it may deem relevant, shall (A) find that such 
member has engaged in such acts or practices, or has 
omitted such act, as the association has found him to 
have engaged in or omitted, and (B) shall determine 
that such acts or practices, or omission to act, are in 
violation of such rules of the association as have been 
designated in the determination of the association, the 
Commission shall by order dismiss the proceed¬ 
ing, unless it appears to the Commission that such ac¬ 
tion should be modified in accordance with paragraph 
(2) of this subsection. The Commission shall likewise 
determine whether the acts or practices prohibited, or 
the omission of any act required, by any such rule con¬ 
stitute conduct inconsistent with just and equitable 
principles of trade, and shall so declare. If it appears 
to the Commission that the evidence does not warrant 
the finding required in clause (A) or if the Commis¬ 
sion shall determine that such acts or practices as are 
found to have been engaged in are not prohibited by 
the designated rule or rules of the association, or that 
such act as is found to have been omitted is not re¬ 
quired by such designated rule or rules, the Commission 
shall by order set aside the action of the association. 

(2) If, after appropriate notice and opportunity for 
hearing, the Commission finds that any penalty im¬ 
posed upon a member is excessive or oppressive, having 
due regard to the public interest, the Commission shall 
by order cancel, reduce, or require the remission of 
such penalty. 

• * * * * 

(i) (1) The rules of a registered securities associa¬ 
tion may provide that no member thereof shall deal 





with any nonmember broker or dealer * * * except 
at the same prices, for the same commissions or fees, 
and on the same terms and conditions as are by such 

member accorded to the general public. 

* • • • • 

[Subsections (j) and (k) provide that any change in 
the rules of a registered association shall automatically 
take effect within a specified period unless the Com¬ 
mission enters an order disapproving the change as not 
consistent with the requirements of the section; that 
the Commission may abrogate any association rule if 
it deems such action to be necessary under specified 
standards; and that the Commission may require any 
registered association to adopt or change rules of speci¬ 
fied categories.] 

***** 

(1) The Commission is authorized, if such action ap¬ 
pears to it to be necessary or appropriate in the public 
interest or for the protection of investors or to carry out 
the purposes of this section— 

(1) after appropriate notice and opportunity for 
hearing, by order to suspend for a period not exceeding 
12 months or to revoke the registration of a registered 
securities association, if the Commission finds that such 
association has violated any provision of this title or 
any rule or regulation thereunder, or has failed to en¬ 
force compliance with its own rules, or has engaged in 
any other activity tending to defeat the purposes of this 
section; 

(2) after appropriate notice and opportunity for 
hearing, by order to suspend for a period not exceeding 
12 months or to expel from a registered securities asso¬ 
ciation any member thereof who the Commission finds 
(A) has violated any provision of this title or any rule 
or regulation thereunder, or has effected any transaction 
for any other person who, he had reason to believe, was 
violating with respect to such transaction any provision 
of this title or any rule or regulation thereunder, or (B) 
has willfully violated any provision of the Securities 
Act of 1933, as amended, or of any rule or regulation 
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thereunder, or has effected any transaction for any other 
person who, he had reason to believe, was willfully vio¬ 
lating with respect to such transaction any provision 
of such Act or rule or regulation; 

(3) after appropriate notice and opportunity for 
hearing, by order to remove from office any officer or 
director of a registered securities association who, the 
Commission finds, has willfully failed to enforce the 
rules of the association, or has willfully abused his 
authority. 

• • • • # 

The only provision of the Securities Exchange Act relating 
to judicial review of Commission action is Section 25, 48 Stat. 
901,15 U. S. C. A. § 78y, which provides as follows: 

Sec. 25 (a). Any person aggrieved by an order issued 
by the Commission in a proceeding under this title to 
which such person is a party may obtain a review of such 
order in the Circuit Court of Appeals of the United 
States, within any circuit wherein such person resides or 
has his principal place of business, or in the Court of 
Appeals of the District of Columbia, by filing in such 
court, within sixty days after the entry of such order, 
a written petition praying that the order of the Com¬ 
mission be modified or set aside in whole or in part. A 
copy of such petition shall be forthwith served upon 
any member of the Commission, and thereupon the 
Commission shall certify and file in the court a tran¬ 
script of the record upon which the order complained of 
was entered. Upon the filing of such transcript such 
court shall have exclusive jurisdiction to affirm, modify, 
and enforce or set aside such order, in whole or in part. 
No objection to the order of the Commission shall be 
considered by the court unless such objection shall have 
been urged before the Commission. The finding of the 
Commission as to the facts, if supported by substantial 
evidence, shall be conclusive. If either party shall apply 
to the court for leave to adduce additional evidence, 
and shall show to the satisfaction of the court that such 
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additional evidence is material and that there were rea¬ 
sonable grounds for failure to adduce such evidence in 
the hearing before the Commission, the court may order 
such additional evidence to be taken before the Com¬ 
mission and to be adduced upon the hearing in such 
manner and upon such terms and conditions as to the 
court may seem proper. The Commission may modify 
its findings as to the facts, by reason of the additional 
evidence so taken, and it shall file such modified or new 
findings, which, if supported by substantial evidence, 
shall be conclusive, and its recommendation, if any, for 
the modification or setting aside of the original order. 
The judgment and decree of the court, affirming, modi¬ 
fying, and enforcing or setting aside, in whole or in 
part, any such order of the Commission, shall be final, 
subject to review by the Supreme Court of the United 
States upon certiorari or certification as provided in 
sections 239 and 240 of the Judicial Code, as amended 
(U. S. C.,title 28, secs. 346 and 347). 

(b) The commencement of proceedings under sub¬ 
section (a) shall not, unless specifically ordered by the 
court, operate as a stay of the Commission’s order. 

The Charter and Bylaws of the NASD, its Rules of Fair 
Practice, and its Code of Procedure for Handling Trade Com¬ 
plaints are all set forth in the Joint Appendix, following page 
71. The particular NASD rule which the appellants are 
alleged to have violated in refusing to yield the information 
requested by the District Committee—Article IV, Section 5, 
of the Rules of Fair Practice—is also set forth in full text at 
note 3 supra. 

STJIOIABY OP ABGTJMENT 

I. The District Court was without jurisdiction under the doc¬ 
trine of Myers v. Bethlehem Shipbuilding Corporation, 303 U. 
S. 41 (1938). Under the rules of the NASD, the suspension 
order of the District Committee is automatically stayed pend¬ 
ing the outcome of the appeal before the Board of Governors. 
Under the Securities Exchange Act, the action of the Board of 
Governors is reviewable by the Commission, and the mere in- 
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stitution of such a review proceeding would operate as an auto¬ 
matic stay. The Securities Exchange Act further provides that 
action of the Commission may be reviewed in an appropriate 
Court of Appeals, and that in connection with such review a 
stay may be sought; no other judicial remedy is provided by 
statute. Under the circumstances the District Court was with¬ 
out jurisdiction to intervene, especially since there is not the 
slightest possibility of legal injury to the appellants if they fol¬ 
low the appellate route so explicitly provided by statute. The 
only injury they do complain of is the inconvenience and ex¬ 
pense which this procedure would allegedly occasion them—but 
the Supreme Court has made it clear that this is not legal in¬ 
jury. 

The appellants have suggested various exceptions to the 
Myers doctrine, but the few cases they have cited are inappo¬ 
site because, at most, they deal with the powers of equity 
courts to intervene in the affairs of private associations in cir¬ 
cumstances where the legislature has not provided an express 
statutory remedy; in short, they are not Myers -type cases. 
Where the Congress has provided a remedy, the cases—and 
there are many of them—are unanimous to the effect that the 
alleged exceptions to the Myers doctrine do not exist. Among 
these are the decision of the Supreme Court on October 17,1949, 
in SEC v. Otis & Co. (No. 244, Oct. Term, 1949), reversing 
Otis & Co. v. SEC, —App. D. C.—, 176 F. 2d 34 (1949), which 
disposes of the contention that the statutory remedy may be 
circumvented on a showing of res judicata. 

II. In any event, the complaint fails to state a cause of action 
because (1) the only claim of injury alleged—the inconvenience 
and expense involved in exhaustion of the administrative 
remedy—does not constitute legal injury; and (2) without ex¬ 
haustion of the administrative remedy there has not been that 
showing of irreparable injury necessary to support relief in 
equity. 
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ARGUMENT 

L The District Court was without jurisdiction under the 

doctrine of Myers v. Bethlehem Shipbuilding Corporation 

The District Court properly dismissed the complaint for lack 
of jurisdiction under the Myers doctrine. A clearer case for 
the application of this doctrine would be difficult to conceive- 
A District Committee of the NASD has ordered the appellants 
suspended for a period of two years unless within that time they 
divulge certain requested communications with attorneys. The 
rules of the NASD make the action of the District Committee 
reviewable by the NASD Board of Governors, and provide fur¬ 
ther that the institution of such a review proceeding shall op¬ 
erate as an automatic stay. 5 The appellants have applied to 
the Board of Governors for review, and the District Commit¬ 
tee’s suspension order is in fact stayed. The Board of Gover¬ 
nors has never taken a stand on the issues involved, and it is 
impossible to predict what its action will be. 

Section 15A (g) of the Securities Exchange Act provides that 
an appeal may be taken to the Commission from the NASD as 
a matter of right, and that the institution of such a review pro¬ 
ceeding shall operate as an automatic stay. The Commission 
in turn has never passed upon the issues here involved, and it 
is impossible to predict what its action may be. Even if it be 
assumed that both the NASD Board of Governors and the Com¬ 
mission have prejudged the issues, it is an undeniable fact that 
under Section 25 (a) of the Securities Exchange Act final orders 
of the Commission are reviewable in the Courts of Appeals, with 
further review in the Supreme Court by way of certiorari or 
certification, and Section 25 (b) provides that the Courts of Ap¬ 
peals may stay the Commission’s order pending judicial review. 

The Securities Exchange Act has thus provided in considered 
detail the method by which action of the quasi-governmental 
NASD, and orders of the Commission on appeal from NASD 
action, may be reviewed, and this method of review is exclu¬ 
sive. Until the administrative remedy is exhausted, no court 

• Code of Procedure for Handling Trade Practice Complaints, Section 14 
(a) (J. App. D-7, following p. 71). 
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has jurisdiction to review by way of injunction or declaratory 
judgment. Moreover, even upon exhaustion of the adminis¬ 
trative remedy, the court which the Congress has designated 
as the reviewing court is the appropriate Court of Appeals and 
not a District Court. SEC v. Otis & Co., —U. S.—(Oct. 17, 
1949); Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 
(1938); Newport News Shipbuilding & Dry Dock Co. v. 
Schauffler, 303 U. S. 54 (1938); Macauley v. Waterman Steam¬ 
ship Corp., 327 U. S. 540 (1946); FPC v. Arkansas Power & 
Light Co., 330 U. S. 802 (1947); Aircraft & Diesel Equipment 

Corp. v. Hirsch, 331 TJ. S. 752 (1947). 

The appellants do not contend that the Myers doctrine is 
inapplicable to the NASD because the latter is not a govern¬ 
ment agency. Obviously, apart from the fact that the Con¬ 
gress has provided a specific remedy for review of NASD 
action, an injunction restraining the NASD Board of Gov¬ 
ernors from reviewing the disciplinary action of a District Com¬ 
mittee would circumvent the further review procedure in the 
Commission and the Court of Appeals. 6 So the appellants ap- 

* While not a government body, the NASD is likewise not a strictly 
private association; it is a hybrid of the two. It was envisioned by the 
Congress as “exercising supplementary powers of direct regulation” under 
the general aegis of the Commission. See H. R. Rep. No. 2307, 74th Cong. 
(1986) 4, quoted in fuller text at App. Br. 18. The objectives it is designed 
to serve, including the promotion of “just and equitable principles of trade,” 
are set forth in the Securities Exchange Act itself (Sec. 15A (b) (7)-(9)). 
The machinery for the attainment of these objectives is the promulgation 
and enforcement of rules which must meet statutory standards and which 
may be set aside or altered by the Commission if they do not meet those 
standards (Sec. 15A (j)-(k)). For failure properly to enforce these 
rules the Commission may revoke or suspend the registration of the Associa¬ 
tion or order the removal of its officers and directors (Sec. ISA (1) (1) and 
(3)). In these circumstances—and with the explicit review procedure de¬ 
scribed above—an injunction against the NASD arising out of a discipli¬ 
nary matter is in effect an injunction against the Commission. Cf. Haw¬ 
thorne v. Fisher, 33 F. Supp. 891 (N. D. Tex., 3-Judge court, 1940), where 
the defendants were members of a County Agricultural Conservation As¬ 
sociation, which implemented the administration of the Agricultural Ad¬ 
justment Act of 1938 by the Secretary of Agriculture as the NASD imple¬ 
ments the administration of the Securities Exchange Act of 1934 by the 
Commission; the court, holding that the Secretary of Agriculture was an 
indispensable party, dismissed the action because the plaintiffs had not 
exhausted their administrative remedies under the Myers case. 
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parently concede the general applicability of the doctrine, as 
they must (App. Br. 24), and argue only that it should not 
govern under the circumstances of this case because (1) the 
statutory bodies (NASD and SEC) are biased and prejudiced; 
(2) only questions of law are involved; (3) assumption of 
jurisdiction by the District Court would avoid “costly litiga¬ 
tion” and a multiplicity of proceedings; (4) the NASD is with¬ 
out jurisdiction as a matter of law; and (5) the issue before 
the NASD has been rendered res judicata by a court of com¬ 
petent jurisdiction. 

So far as the first four of the alleged exceptions to the Myers 
doctrine are concerned, all have been urged before, and the 
courts have ruled repeatedly and unanimously that the alleged 
exceptions do not exist: 

Claims of bias and prejudice: Oregon Shipbuilding Corp. v. 
NLRB, 49 F. Supp. 386,388 (D. Ore. 1943); Arrow Distilleries, 
Inc. v. Alexander, 24 F. Supp. 880, 882 (D. D. C., three-judge 
court, 1938), aff’d, 306 U. S. 615 (1939); Brown v. Lee, 51 F. 
Supp. 85, 87 (S. D. Cal. 1943), appeal dismissed sub nom. 
Lee v. Bowles, 142 F. 2d 456 (C. A. 9, 1944); E. I. Dupont de 
Nemours & Co. v. Boland, 85 F. 2d 12,15 (C. A. 2,1936). Cf. 
United States v. Morgan, 313 U. S. 409, 421 (1941); Marquette 
Cement Manufacturing Co. v. FTC, 147 F. 2d 589 (C. A. 7, 
1945); Loughran v. FTC, 143 F. 2d 431 (C. A. 8,1944); Flem¬ 
ing v. United States , 279 Fed. 613 (C. A. 9, 1922), appeal dis¬ 
missed. 260 U. S. 752(1922). 

Claims that only questions of law are involved: FPC v. Ar¬ 
kansas Power & Light Co., 330 U. S. 802 (1947), reversing Ar¬ 
kansas Power & Light Co. v. FPC., 81 App. D. C. 178, 156 F. 
2d 821 (1946); Lockerty v. Phillips, 319 U. S. 182 (1943); Para- 
mino Lumber Co. v. Marshall, 95 F. 2d 203 (C. A. 9,1938), cert, 
denied, 305 U. S. 603 (1938); New York & Porto Rico S. S. Co. 
v. United Stales, 116 F. 2d 799 (C. A. 2, 1940), overruling 32 
F. Supp. 538 (E. D. N. Y. 1940), complaint dismissed, 36 F. 
Supp. 190 (E. D. N. Y. 1940); Arrow Distilleries, Inc. v. Alex¬ 
ander, 24 F. Supp. 880 (D. D. C., three-judge court, 1938), aff’d, 
306 U. S. 615 (1939); Hawthorne v. Fisher, 33 F. Supp. 891 (W. 
D. Tex., three-judge court, 1940); Olin Industries v. NLRB, 72 
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F. Supp. 225 (D. Mass. 1947); Breiner v. Wallin, 79 F. Supp. 
506 (E. D. Pa. 1948); Okin v. SEC, 46 F. Supp. 481 (S. D. N. 
Y. 1942), aff’d, 130 F. 2d 903 (C. A. 2,1942), cert, denied, 317 
U. S. 701 (1943). Cf. Yakus v. United States, 321 U. S. 414, 
433-39 (1944). 

Claims based upon the avoidance of costly litigation and 
multiplicity of proceeding: Myers v. Bethlehem Shipbuilding 
Corp., 303 U. S. 41,51-52 (1938); Newport News Shipbuilding 
& Dry Dock Co. v. Schauffler, 303 U. S. 54, 56, 58 (1938); 
Macauley v. Waterman S. S. Corp., 327 U. S. 540, 545 (1946); 
Aircraft & Diesel Equipment Corp. v. Hirsch, 331 U. S. 752, 
759, 762, 777-79 (1947); Heller Bros. Co. v. Lind, 66 App. D. 

C. 306, 308, 86 F. 2d 862, 864 (1936), cert, denied, 300 U. S. 
672 (1937); United States ex rel. Denholm and McKay Co. 
v. Board of Tax Appeals, 75 App. D. C. 195, 125 F. 2d 557 
(1942); Boston Wool Trade Ass’n v. Snyder, 82 App. D. C. 144, 
161F. 2d 648 (1947). 

Claims that the administrative body is without jurisdiction: 
Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41 (1938) ; 
Macauley v. Waterman S. S. Corp., 327 U. S. 540 (1946); FPC 
v. Arkansas Power & Light Co., 330 U. S. 802 (1947), reversing 
Arkansas Power & Light Co. v. FPC, 81 App. D. C. 178, 156 
F. 2d 821 (1946); Aircraft & Diesel Equipment Corp. v. Hirsch, 
331 U. S. 752, 767, 771-74 (1947) (holding that even the rais¬ 
ing of constitutional issues does not warrant bypassing the ad¬ 
ministrative remedy); United States ex rel. Denholm and Mc¬ 
Kay Co. v. Board of Tax Appeals, 75 App. D. C. 195, 125 F. 
2d 557 (1942); Anderson v. Schwelleribach, 70 F. Supp. 14 (N. 

D. Cal. 1947) (constitutional issues involved); Henderson v. 
Kimmel, 47 F. Supp. 635 (D. Kan. 1942); Aron v. FTC, 50 
F. Supp. 289 (E. D. Pa. 1943); Brown v. Lee, 51 F. Supp. 85 
(S. D. Cal. 1943), appeal dismissed sub nom. Lee v. Bowles, 142 
F. 2d 456 (C. A. 9,1944). Cf. Canadian River Gas Co. v. FPC, 
110F.2d350 (C. A. 10,1940), cert, denied,311U. S. 693 (1940). 
• The only cases cited by the appellants which have any sem¬ 
blance of relevance to the present case (App. Br. 27-29) all 
involved injunction suits against private associations or their 
officers in circumstances where the legislature had not provided 
a specific statutory remedy. These cases constitute exceptions 
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to the general rule that a court of equity will not entertain 
an action for injunctive relief against a membership associa¬ 
tion where the applicant has not exhausted his remedy within 
the association. 7 This rule is not founded on statute, as is the 
Myers rule, but on the traditional withholding of equitable 
relief in the absence of a showing of irreparable injury—a show¬ 
ing which is exceedingly difficult to make when remedies pro¬ 
vided by the association itself have not been exhausted. As 
shown by the appellants’ cases, some courts have thought equi¬ 
table intervention justified where there was a claim of bias and 
prejudice or where no more was involved than a simple question 
of law. Other courts, and in 'particular this Court, have refused 
even in these circumstances to intervene prior to exhaustion 
of the remedy within the association. 8 

The important fact, however, is that in none of the cases 
cited by the appellants was the form of review of action of the 
association prescribed by statute; each case involved an ex¬ 
ercise of judicial discretion in accordance with traditional 
equitable principles. In contrast, the Myers-type cases are 
founded upon statute. Thus, the holding in the Myers case 
itself (303 U. S. at 48) was that— 

The District Court is without jurisdiction to enjoin 
hearings because the power “to prevent any person from 
engaging in any unfair practice affecting commerce,” has 
been vested by Congress in the Board and the Circuit 
Court of Appeals. [Italics supplied.] 

'Fish v. Huddell, 60 App. D. C. 263, 51 F. 2d 319 (1931); State of North 
Dakota v. North Central Association of Colleges and Secondary Schools, 
99 F. 2d 697 (C. A. 7,1938); Reigel v. Harrison, 157 F. 2d 140 (C. A. 6,1946), 
cert, denied, 329 U. S. 800; Hawthorne v. Fisher, 33 F. Supp. 891 (N. D. 
Tex., 3-judge court, 1940); Hurst v. New York Produce Exchange, 100 N. Y. 
605, 3 N. E. 42 (1885) ; Moyse v. New York Cotton Exchange, 143 App. Div. 
265,128 N. Y. Supp. 112 (1911). 

•Fish v. Huddell, 60 App. D. C. 263, 264, 51 F. 2d 319, 320 (1931); Irwin 
v. Lorio, 169 La. 1090,126 So. 669, 670 (1930) ; State ex rel. Onion v. Supreme 
Temple Pythian Sisters, 227 Mo. App. 557, 54 S. W. 2d 468 (1932); Hall v. 
Morrin, 293 S. W. 435, 440-41 (Mo. App. 1927); Mulcahy v. Huddell, 272 
Mass. 539, 172 N. E. 796, 798 (1930); Moyse v. N. Y. Cotton Exchange, 143 
App. Div. 265, 128 N. Y. Supp. 112 (1911). Cf. Burton v. Dickson, 104 Kan. 
594,180 Pac. 216, 218-19 (1919); Simpson v. Grand International Brother¬ 
hood of Locomotive Engineers, 83 W. Va. 355, 98 S. E. 580, 587-588 (1919); 
Emma v. Loggia Fasci Italici No. 16, 5 N. J. Misc. 1073,145 Atl. 630 (1929) . 
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So far as the claim of bias and prejudice is concerned, it may 
be noted that, quite apart from the Myers doctrine, it has been 
held that the presumption of regularity of official conduct 9 
survives notwithstanding the rule that allegations well pleaded 
must be admitted on a motion to dismiss. In Fish v. Huddell, 
60 App. D. C. 263, 264, 51 F. 2d 319, 320 (1931), which in¬ 
volved an attempt by a suspended member of a labor union to 
bypass an internal appeal from the decision of the president 
to a general executive board over which the president presided 
as chairman, this Court held that the plaintiff’s allegation that 
the defendant president “dominates the general executive 
board * * * is based on an assumption in which the court 
cannot indulge.” And in Oregon Shipbuilding Corporation v. 
NLRB, 49 F. Supp, 386, 388 (D. Ore. 1943), the court held, in 
reliance on United States v. Morgan, 313 U. S. 409.421 (1941): 
“Notwithstanding the acceptance of the allegations of the com¬ 
plaint as true, it must be remembered that these members of 
the National Labor Relations Board are charged with the great 
responsibility of correctly settling such controversies in judicial 
manner and, therefore, each should be accorded the pre¬ 
sumption of impartiality.” [Italics supplied.] 10 

The appellants have also cited cases which allegedly sup¬ 
port their contention that the District Court has power to 

* United States v. Morgan , 313 U. S. 409. 421-422 (1941); United States 
v. Morgan, 298 U. S. 46S, 480 (1936); United States v. Chemical Foundation, 
Inc., 272 U. S. 1, 14-15 (1926); Steams v. United States, 291 U. S. 54, 63 
(1934) ; Klamath v. United States, 296 U. S. 244, 253 (1935). 

“ The rule has been said to be one of necessity, for with an entire agency 
disqualified there is no other body with jurisdiction to act Marquette 
Cement Manufacturing Co. v. FTC, 147 F. 2d 589 (C. A. 7, 1945) ; Loughran 
v. FTC 143 F. 2d 431,433 (C. A. 8,1944). Another sound reason for the rule, 
it seems to us, may well be the fact that charges of bias anil prejudice are 
made frequently and sometimes loosely. The Commission has reviewed under 
Section 15A (g) and (h) a total of eight decisions of the NASD disciplining 
members or denying membership applications, and has reversed no less than 
seven; yet the appellants do not hesitate to charge collusion between the 
two bodies. The appellants have been making this charge from the begin¬ 
ning of these lengthy proceedings, but they have never even purported to 
back it up with a scrap of evidence—and this despite the fact that they have 
on numerous occasions sought interlocutory relief, when one would have 
supposed evidence on this point, if only by affidavit, to be quite relevant 
When challenged on this point they say—as they did in their earlier motion 
papers in this Court—that they have been prevented from obtaining such 
evidence through the taking of depositions! 
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intervene because the effect of intervention would be to avoid 
a multiplicity of duplicative proceedings (App. Br. 20-21). 

First, it may be observed that the Supreme Court has expressly 
rejected the argument that avoidance of a multiplicity of 
proceedings is a valid basis for an exception to the Myers 
doctrine. See Macauley v. Waterman Steamship Corp., 327 
U. S. 540, 545 (1946); Aircraft & Diesel Equipment Corp. v. 

Hirsch, 331 U..S. 752, 759, 762, 777-79 (1947). Secondly, the 
cases cited by the appellants on this point are wholly 
inapposite. Crosley Corp v. Hazeltine Corp., 122 F. 2d 925 
(C. A. 3,1941), and Crosley Corp. v. Westinghouse Electric and 
Manufacturing Co., 130 F. 2d 474 (C. A. 3,1942), cert, denied, 

317 U. S. 681 (1942), were patent cases involving the familiar 
rule that where two courts have concurrent jurisdiction over 
the same subject matter the court first obtaining jurisdiction 
may exercise it. In National Fruit Co., Inc. v. Grinell-Wright 
Co., 42 F. Supp. 1016 (D. Mass. 1942), a District Court in 
which a trade mark proceeding had been brought enjoined the 
prosecution of a similar proceeding subsequently brought by 
the defendant in the Patent Office. As this Court has pointed 
out in Coming Glass Works v. Robertson, 62 App. D. C. 130 
65 F. 2d 475 (1933), cert, denied, 290 U. S. 645 (1933), the old 
Trade Mark Act expressly gave the equity courts and the 
Patent Office concurrent jurisdiction in trade mark interfer¬ 
ence cases, and in these circumstances there could hardly be 
violence to the Congressional intent if the tribunal that first (\ij*~***\ 
acquired jurisdiction kept it, as in the Chrrtmg-Gktss m -cS^s, 
supra. Indeed, if the case is in point at all it should support 
the view that the NASD, having been the first to take jurisdic¬ 
tion, should be allowed to keep it. 

The SEC cases relied upon 11 are even less apposite. In 
these cases the District Courts stayed private proceedings 
brought before them involving charges of mismanagement by 
public-utility holding, companies on the ground that the Com¬ 
mission had primary jurisdiction with respect to such matters 
under the Public-Utility Holding Company Act of 1935. These 

11 Illinois Power Co. v. V orth American Light d Power Co., 49 F. Supp. 

277 (D. Del. 1943) ; Palumho v. Electric Bond d Share Co., 58 F. Supp. 356 
(S. D. N. Y. 1943). 
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cases are, of course, directly in support of our position here, 
for the appellants are engaged in an attack upon the primary 
jurisdiction of the NASD and of the Commission. 

We have not found a single case where a federal statute 
prescribed a specific review procedure and a federal court 
intervened dehors such procedure to grant relief upon any of 
the grounds stated by the appellants. The appellants have 
not found such cases either. The only cases in point, and they 
constitute a considerable number, are all to the contrary. 12 
Here, indeed, we have a statute in which the Congress has pro¬ 
vided not only an express method for review of Commission 
action but also an express method for review of NASD action. 
Since, in the case of the NASD, the Congress deliberately pro¬ 
vided for automatic, mandatory stays (stays are not mandatory 
but permissive on review of SEC action) it is inconceivable 
that the Congress could have intended that the statutory route 
should be bypassed in the manner attempted by the appellants. 
Moreover, even if an allegation of bias and prejudice would 
otherwise justify a failure to exhaust the internal processes 
within the Association because it is an association—and the 
law in this circuit is to the contrary—such an allegation is in 
any event insufficient to short-circuit the Commission’s juris¬ 
diction under Section 15A (g) and (h) of the Act. 13 

° See cases cited at pp. 13-14 supra. 

u In their summary of argument, the appellants state that there is “no 
established machinery for trial of that charge [collusion between the 
NASD and the CV;nmission] in this court” (App. Br. 16). Since the point 
is not mentioned in the argument itself, we assume that it has been aban¬ 
doned. In any event it is frivolous. Suppose that, after a final Commis¬ 
sion order, an aggrieved person finds, or thinks he has found, serious evi¬ 
dence of bias and prejudice on the part of a Commissioner who participated 
In the decision—and the alleged evidence is disputed. Would a Court of 
Appeals be helpless to do anything about it? We do not for a moment con¬ 
cede that the allegations of the complaint, even if taken as true, spell out 
that type of bias or misconduct of which appellate courts may properly 
take cognizance. See Davis, Bias of Administrative Officers, 32 Minn. L. 
Rev. 199 (1948). But, if a Judicial “trial of that charge” were proper, the 
fact remains that the Supreme Court has made it clear beyond cavil that 
even an appellate court has inherent power to conduct any investigation 
necessary to the exercise of its Jurisdiction. Hazel-Atlas Co. v. Hartford 
Empire Co., 322 U. S. 23S (1944); Universal Oil Products Co. v. Root Refin¬ 
ing Co., 328 U. S. 575 (1946). 
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As to the fifth of the alleged exceptions to the Myers doc¬ 
trine— res judicata —this point has been settled by the Supreme 
Court in SEC v. Otis & Co., — U. S. — (Oct. 17,1949). A brief 
note on the background of that case is appropriate, particu¬ 
larly since the claim of res judicata here, as in that case, was 
based on the decision of the United States District Court for 
the District of Columbia in SEC v. Harrison, 80 F. Supp. 226 
(1948). The Harrison case was a subpoena-enforcement action 
brought by the Commission, during the course of its investi¬ 
gation into the failure of the Kaiser-Frazer stock offering, 
against Harrison and one Hull, attorneys for Eaton, to com¬ 
pel them to disclose their conversations with Eaton concerning 
the institution of the Masterson lawsuit, the filing of which 
(as has already been noted) was relied upon by Otis & Co. in 
withdrawing from the Kaiser-Frazer underwriting contract. 
Although the attorney-client privilege was raised, the Com¬ 
mission contended that the privilege was inapplicable because 
the evidence in its record of investigation showed prima facie 
that the Masterson lawsuit had been inspired by Eaton and 
the communications had therefore been for a fraudulent pur¬ 
pose. The District Court held that the evidence did not show 
prima facie fraud, and refused to enforce the subpoena. No 
appeal was taken, the Commission announcing instead that 
it would commence hearings in an adversary proceeding 
under Sections 15 (b) and 15A (1) (2) of the Securities Ex¬ 
change Act (as distinct from the ex parte investigation thereto¬ 
fore conducted) to determine whether Otis & Co. had in fact 
been guilty of fraud, and whether, if guilty, its registration as 
a broker-dealer should be revoked or it should be expelled or 
suspended from the NASD. 

Otis & Co. thereupon brought an action in the District Court 
to enjoin this Commission proceeding, insofar as it might be 
concerned with the termination of the underwriting contract, 
on the ground that the decision of the District Court in the sub¬ 
poena-enforcement action was res judicata on the question of 
fraud. The District Court dismissed the complaint, and Otis 
& Co. promptly appealed to this Court, obtaining a temporary 
injunction pending the outcome of the appeal. We argued here, 
as we did in the District Court, that the principle of res judicata 
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was not applicable, but that, even if it were, the doctrine of the 
Myers case would preclude its being raised in a District Court 
injunction action in derogation of the statutory remedy. 

This Court, however, reversed the judgment of the District 
Court, holding that, because the complaint alleged that the 
Commission had no new evidence on the issue of fraud, and 
because this allegation was admitted for purposes of the motion 
to dismiss the complaint, it followed from the state of the 
pleadings that the issue in the Commission’s adversary proceed¬ 
ing was identical with the issue decided by the District Judge 
in the subpoena-enforcement action—whether the record of 
the Commission’s ex parte investigation contained prima facie 
evidence of fraud. The Court held that this issue was res judi¬ 
cata as a result of the District Court’s decision, and that the 
Myers doctrine did not prevent a District Court from protecting 
its decree by enjoining an administrative proceeding in which 
it was proposed to relitigate a matter already settled by that 
decree. The Court, however, left open to the Commission the 
opportunity to remove the bar of res judicata by denying the 
allegation that it had no new evidence. Otis & Co. v. SEC, — 
App. D. C. —, 176 F. 2d 34 (1949). The Supreme Court has 
reversed that decision on the authority of Myers v. Bethlehem 
Shipbuilding Corp., 303 U. S. 41 (1938), and similar cases. 
SEC v. Otis <Sc Co. — U. S. — (Oct. 17, 1949). 

This decision, of course, disposes of the appellants’ fifth con¬ 
tention—their argument that a claim or a showing of res judi¬ 
cata constitutes a proper basis for an exception to the Myers 
doctrine—and we think sheds some light as well on the validity 
of the other claimed exceptions. We further note—as this 
Court apparently did when it denied the motion for a temporary 
injunction in the present case—that the issue before the Board 
of Governors is not even remotely connected to the issue decided 
by Judge Morris in the subpoena action; the only issue before 
the Board of Governors is whether, irrespective of any fraud 
or wrongdoing on their part, members of the NASD may be sus¬ 
pended for violation of the rule of the NASD which requires 
the submission of pertinent data demanded by a District Com¬ 
mittee during the course of an investigation. The appellants 
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do not seem to argue otherwise in their brief, although they did 
on their motion for a temporary injunction. 14 

II. The complaint fails to state a claim upon which relief can 

be granted 


In any event, dismissal of the complaint was required be¬ 
cause it fails to state a claim upon which relief can be granted. 
This is evident on at least two separate grounds: 

First: Since the appellants are assured of automatic stays of 
the District Committee’s order of suspension until final dispo¬ 
sition of the matter by the Commission, the only possible dam¬ 
age to them, and indeed the only damage of which they speak 
in their brief, is the inconvenience and expense involved in sub¬ 
mitting to the procedural steps set forth in the Securities Ex¬ 
change Act. The federal courts have held again and again, 
even prior to the Myers case, that this does not constitute legal 


14 In the brief of the appellants arguments on the merits and arguments 
on the nonapplicability of the Myers doctrine are hopelessly Intertwined. 
They even say that the court below “expressed sympathy with the position 
of Otis” on the merits and they purport to support this statement with a 
quotation from the unprinted transcript (App. Br. IS, n. 33). The fuller 
text would show that counsel for the Commission was emphasizing that the 
various arguments of the appellants on the merits, no matter how appealing, 
simply had no relevance in a hearing on the jurisdiction of the court and 
the sufficiency of the complaint, and that the court agreed with this view¬ 
point One example of an argument made by the appellants which goes solely 
to the merits is Point III of their brief, where it is urged that the District 
Committee for various reasons should make a new demand on Otis & Co.; 
the Commission may agree with that argument and with other exceptions 
taken to the District Committee’s action, if it ever reviews the NASD’s action 
under Section 15A, but those questions are not at issue here. Accordingly, 
we have confined our discussion solely to the Myers point. 

Moreover, we are assuming that the Supreme Court’s decision of October 
17 in the earlier Otis case disposes of any contention that the allegation of 
res judicata creates an exemption to the Myers doctrine in the case at bar, 
although we were fully prepared to distinguish this Court’s decision in that 
case before it was reversed. In order to preserve our position, we merely 
note our view that in any event (1) the issues in the subpoena action and in 
the pending proceeding before the NASD Board of Governors are not the 
same; (2) the so-called waiver which the appellants say the District Com¬ 
mittee is using against them could not have been raised by the Commission 
in the subpoena action even if the issues be deemed the same; and (3) the 
NASD cannot be bound by the result in the subpoena action because it was 
not a party to that action and is no more in privity with the Commission 


than is Otis & Co. 


Itself, which is likewise subject to Commission regulation. 
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injury. 10 This Court has said: “* * * we know of no case 
in which liability to costs has been deemed an irreparable in¬ 
jury.” Pittsburgh & W. Va. Ry Co. v. ICC, 52 App. D. C., 40, 
42,280 Fed. 1014,1016 (1922). 

Second: If Fish v. Huddell, 60 App. D. C. 263, 51 F. 2d 319 
(1931), concerning which the appellants are strangely silent, 
is still the law of this circuit, a cause in equity is not made out 
if there has been failure to exhaust remedies available within 
the association—and this despite claims of bias and prejudice. 
This is a rule of law antedating and wholly independent of the 
Myers doctrine. It is in part a manifestation of the equitable 
tradition against using the injunction weapon lightly. 

CONCLUSION 

The judgment of the court below should be affirmed. 

Respectfully submitted, 

Louis Loss, 

Associate General Counsel, 

E. Russel Kelly, 

Alfred Hill, 

Attorneys, 

Securities and Exchange Commission, 

425 Second Street NW., Washington 25, D. C. 

October 1949. 

* Some of the earlier cases were collected by Mr. Justice Bnwdets in 
footnote 11 of hUr opinion in the Myers case, 803 TJ. S. at 51. 
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IN THE 


(Hniteb States! Court of Appeals 

Fob the District op Columbia Circuit 


No. 10397 


Ons & Co., Cyrus S. Eaton, William R. Daley, Appellants, 

v. 

National Association of Securities Dealers, Inc., The 
Securities and Exchange Commission, Edmond M. 
Hanrahan, Robert K. McConnaughey, Richard B. 
McEntire, Harry A. McDonald, and Paul R. Rowen, 
Appellees. 


On Appeal from tho United States District Court for the 
District of Columbia Circuit 


BRIEF FOR APPELLEE, NATIONAL ASSOCIATION OF 
SECURITIES DEALERS, INC. 


COUNTER STATEMENT OF THE CASE 

The National Association of Securities Dealers, Inc., 
(NASD) is an association of securities brokers and dealers 
incorporated in the State of Delaware and registered with 
the Securities and Exchange Commission (SEC) as a “Na- 
"■ tional Securities Association’* under the authority of an 
Act of Congress of June 25, 1938, known as the Maloney 
Act. 1 Between 1933 and 1938 the Congress gave increas- 

1 Act of June 25, 1938, c. 677 (52 Stat. 1070), U. S. C., Title 
15, § 78o-3. 
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ing attention to the establishment of controls to govern the 
flotation and sale of securities in interstate commerce. It 
created the Securities and Exchange Commission in 1934 
and charged it with the enforcement of the Securities Act 
of 1933, which compelled full disclosure for the protection 
of investors; the Securities Exchange Act of 1934, which 
regulated exchange practices; and the Public Utility Hold¬ 
ing Company Act of 1935, which sought to simplify the 
complex utility corporate structures that had resulted from 
many and various securities issues. In 1938 the Congress 
turned its attention to the over-the-counter securities mar¬ 
ket in which over 6000 brokers and dealers traded in prac¬ 
tically every security not listed on some national exchange. 
Rather than add extensively to the already heavy responsi¬ 
bilities of the SEC, Congress chose to accomplish much 
of the regulation of this important segment of the securi¬ 
ties market through the brokers and dealers themselves. It 
provided that they might organize and form “associations ’ 9 
the rules of which were required to conform to certain 
standards set out in the Maloney Act. Membership in such 
associations was to be open to all brokers and dealers. 
They were charged generally with the promotion of just 
and equitable principles of trade among securities dealers 
and were given exemption from the antitrust laws as well 
as broad disciplinary powers with which to carry out their 
responsibilities. These associations of private persons 
were thus assigned by the Congress an important function 
in the program of supervising the securities business which 
Congress had embarked upon in 1933. 

The NASD is the only association that has to date regis¬ 
tered under the Maloney Act. Pursuant to the authority 
contained in that Act, it has promulgated Rules of Fair 
Practice and a Code of Procedure for Handling Trade 
Practice Complaints which, as required by statute, have 
been approved by the SEC. These are set out in full at 
page 71 et seq. of the Joint Appendix and those particu- 
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larly pertinent to this appeal are printed in the following 
section of this brief. The management of the NASD is 
vested in a Board of Governors elected from the member¬ 
ship. For purposes of administration the NASD is divided 
into 14 Districts and local committees exercise jurisdiction 
under the NASD Rules and by-laws within the designated 
geographical areas. Each District has a Business Conduct 
Committee which has initial responsibility for enforcement 
of the Rules of Fair Practice within the District. All 
disciplinary action taken by a District Business Conduct 
Committee is subject to full review by the national Board 
of Governors. 

Otis & Co., a securities dealer and investment banking 
house with its principal offices in Cleveland, Ohio, is a 
member of the NASD within the jurisdiction of District 
No. 10. Messrs. Eaton and Daley, the other two appellants, 
are respectively the principal stockholder and president 
of Otis & Co. and are its registered representatives with 
the NASD. 

The Securities and Exchange Commission and the indi¬ 
vidual members of the Commission are defendants in this 
case along with the NASD. The SEC is an established 
agency of the Government charged with the enforcement 
of several separate laws, some of which are enumerated 
above. Its relations with the NASD (or any registered 
association) are fixed by statute and are these: the NASD 
must register with the SEC and make a full disclosure as 
to its constitution, by-laws, rules, membership, etc.; the 
SEC may reject the registration for failure to comply with 
the provisions of the Maloney Act; the Rules of the NASD 
are subject to disapproval by the SEC, and the SEC may 
direct the abrogation of any rule; any disciplinary action 
taken by the NASD against any of its members is subject to 
complete review by the SEC; the SEC may suspend or 
revoke the registration of the NASD for violation of the 
law or for failure to enforce its rules. 


On February 3, 1948, Otis & Co. entered into a contract 
by which it agreed to participate in the underwriting of 
common stock of the Kaiser-Frazer Corporation. On 
February 9, 1948, Otis & Co. terminated its commitment 
and refused to carry out its contract asserting that a 
number of the conditions of the contract had not been ful¬ 
filled. (Joint App., p. 4.) On February 20, 1948, the 
Business Conduct Committee for District No. 10 com¬ 
menced an inquiry into the activities of Otis & Co. and its 
registered representatives in connection with this under¬ 
writing to determine whether there had been any violation 
of the NASD’s Rules of Fair Practice. In response to 
requests from the Committee, Otis & Co. submitted letters 
and reports on March 2, April 1, April 10 and May 5,1948. 
Because these statements * 1 left the Committee unsatisfied 
as to certain facts deemed by it to be of material signifi¬ 
cance in its investigation,” the Committee on August 6, 
1948, directed a letter to Otis & Co., attention of Messrs. 
Eaton and Daley, asking them to report in writing not 
later than August 19, 1948, with respect to the following 
matters: 

“1. What was the substance of all conversations be¬ 
tween Cyrus S. Eaton and Marvin C. Harrison, directly 
or indirectly concerning Kaiser-Frazer Corporation, 
which took place during the period from February 4, 
1948 to February 9, 1948, both inclusive? 

“2. What was the substance of all conversations 
between Cyrus S. Eaton and Robert J. Bulkley, directly 
or indirectly concerning Kaiser-Frazer Corporation, 
which took place during the same period?” (Joint 
App., pp. 6, 76-77, 79-80.) 

Since the report was not furnished, on August 19, 1948, 
the Committee filed a complaint against Otis & Co. and 
Messrs. Eaton and Daley charging a violation of Article 
IV, Section 5, of the NASD’s Rules of Fair Practice. 
(Joint App., pp. 73-74.) This Section authorizes the Com- 
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mittee to require of any member a full report of a matter 
under investigation and provides that a refusal to make 
such report shall be sufficient cause for suspension or can¬ 
cellation of membership. Section 3 of the same Article 
authorizes the Committee to file complaints when it be¬ 
lieves there has been a violation of the Rules and provides 
that they be handled in the same manner as if filed by an 
individual or member. 

The SEC had also undertaken an investigation of the 
Kaiser-Frazer stock offering to determine whether there 
might have taken place a violation of any of the laws it is 
charged with enforcing. On June 25, 1948, the SEC re¬ 
quested the United States District Court for the District 
of Columbia to enforce a subpoena which would have 
required Messrs. Harrison and Hull to testify as to com¬ 
munications with their client. This subpoena-enforcement 
action was pending before Judge Morris at the time the 
Committee filed its complaint against Otis & Co. and Messrs. 
Eaton and Daley. Upon motion of counsel for Otis & Co. 
and Mr. Eaton, who had intervened in the SEC’s action 
against Harrison and Hull, the District Court enjoined the 
NASD from taking any further action on the pending 
complaint of the Committee until final determination of the 
subpoena-enforcement action against Harrison and Hull. 
The NASD was made a party to the SEC’s action against 
Harrison and Hull “for the purposes of this order only.” 
(Joint App., p. 46.) 

On November 12, 1948, after the District Court had ren¬ 
dered its decision in Securities cmd Exchange Commission 
v. Harrison, 80 F. Supp. 226 (1948), and after the injunction 
pendente lite issued against the NASD had expired of its 
own terms, the Committee prepared to take action on its 
complaint of August 19, 1948. On or about November 26, 
1948, Otis & Co. and Messrs. Eaton and Daley filed a motion 
asking that the Committee dismiss the complaint. They 
were given the opportunity thereafter to file a brief and 
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were heard orally by the Committee. (Joint App., pp. 
10-11, 78-79.) On January 14, 1949, the Committee found 
that Otis & Co. and Messrs. Eaton and Daley had violated 
Article IV, Section 5, of the NASD’s Rules of Fair Prac¬ 
tice, and ordered that they be suspended from the Associa¬ 
tion for a period of two years 

“commencing upon the expiration of all stays pro¬ 
vided by law and the rules of the Association; provided, 
that such suspension shall terminate sooner in the event 
and (sic) respondents furnish or cause to be furnished 
a full and frank report in writing containing the infor¬ 
mation required by the Committee’s letter of August 
6, 1948.” (Joint App., p. 88.) 

On January 26, 1949, Otis & Co. and Messrs. Eaton and 
Daley filed the complaint which is the basis of this appeal. 
The complaint asked that the Committee’s order of Janu¬ 
ary 14, 1949, be vacated, and that the SEC and the NASD 
be enjoined from taking any action to compel the plaintiffs 
to disclose communications with their attorneys and from 
taking any steps against plaintiffs for failure to disclose 
such communications. (Joint App., p. 13.) Subsequent to 
filing this complaint in the District Court the plaintiffs 
appealed the order of the Committee of January 14, 1949, 
to the Board of Governors of the NASD, the effect of which 
was to stay the effectiveness of the Committee’s order pend¬ 
ing action by the Board of Governors on the appeal. 
(Joint App., p. Ill; Code of Procedure, Sec. 14, Joint App., 
p. 71 et seq.) 

The plaintiffs’ complaint recites the request upon them 
for a full report on the Kaiser-Frazer stock offering, and 
the order of January 14,1949, suspending them for a viola¬ 
tion of Article IV, Section 5, of the NASD’s Rules of Fair 
Practice. It does not mention that the request was made 
and the order was entered by the District Business Conduct 
Committee (although this can be inferred from exhibits 
to the complaint) and that therefore the order does not 



represent final NASD action. Nor was the complaint 
amended to show that two days after its filing the plaintiffs 
appealed the order of January 14, 1949, to the NASD 
Board of Governors thereby automatically staying the 
effectiveness of that order. 

The gravamen of the complaint and the basis upon which 
relief is sought are that the NASD is acting to secure for 
the SEC communications which the SEC was denied in 
Securities and Exchange Commission v. Harrison, 80 F. 
Supp. 226 (1948); that the SEC and the NASD are acting 
in concert to overrule, frustrate and interfere with the 
court’s decision in Securities and Eocchange Commission v. 
Harrison, supra; that the SEC cannot impartially review 
the decision of the NASD. (Joint App., pp. 11-12.) 

Both the NASD and the SEC answered the complaint 
asserting, among others, the defenses of lack of jurisdiction 
over the subject matter and failure to state a claim upon 
which relief can be granted. The parties stipulated that 
those two defenses should be determined before trial. The 
court below, per Morris, J., heard argument and received 
briefs. On June 6, 1949, the court filed a memorandum 
opinion in which it found that the complaint should be dis¬ 
missed. (Joint App., p. 100.) Petition for reconsideration 
was filed by the plaintiffs and the court heard argument 
thereon. On July 6 the court rendered an oral opinion 
reaffirming its previous conclusion and entered an order 
dismissing the complaint. (Joint App., pp. 107-111.) 

The order appealed from recites that the matter came on 
for decision upon the defenses of lack of jurisdiction over 
the subject matter and failure to state a claim upon which 
relief can be granted. Therefore, in addition to the com¬ 
plaint and the portion of the answers containing these two 
defenses the only matter before this Court on appeal is 
that which the parties agreed should be considered in deter¬ 
mining these defenses. This matter is set forth in the 
court’s order and includes the rules and procedures of the 




8 


NASD, the decision of the District Business Conduct Com¬ 
mittee, and the fact that such decision has been appealed by 
plaintiffs to the NASD Board of Governors. (Joint App., 
p. 111.) These then are the bases upon which this appeal 
must be decided. 

The references to certain depositions that are sprinkled 
liberally through appellants’ brief are wholly improper 
and must be disregarded. Not only do they cite from 
testimony not printed in the Joint Appendix, but deposi¬ 
tions cannot serve to bolster appellants’ complaint. This 
brief is directed, therefore, to the complaint and ignores 
the very partisan statements in the appellants’ brief which 
purport to be based on the depositions. 


STATUTES AND BUIES INVOLVED 


The following statutes and rules are pertinent to this 
appeal: 


The Maloney Act 


“(b) An applicant association shall not be registered 
as a national securities association unless it appears 
to the Commission that— 

• • • • • 

“(7) the rules of the association are designed to 
prevent fraudulent and manipulative acts and prac¬ 
tices, to promote just and equitable principles of trade, 
to provide safeguards against unreasonable profits or 
unreasonable rates of commissions or other charges, 
and, in general, to protect investors and the public 
interest, and to remove impediments to and perfect 
the mechanism of a free and open market; and are not 
designed to permit unfair discrimination between cus¬ 
tomers or issuers, or brokers or dealers, to fix minimum 
profits, to impose any schedule of prices, or to impose 
any schedule or fix minimum rates of commissions, 
allowances, discounts, or other charges; 

“(8) the rules of the association provide that its 
members shall be appropriately disciplined, by expul¬ 
sion, suspension, fine, censure, or any other fitting 
penalty, for any violation of its rules; 



—V. — 
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“(9) the rules of the association provide a fair and 
orderly procedure with respect to the disciplining of 
members and the denial of membership to any broker 
or dealer seeking membership therein. In any pro¬ 
ceeding to determine whether any member shall be 
disciplined, such rules shall require that specific charges 
be brought; that such member shall be notified of, and 
be given an opportunity to defend against, such 
charges; that a record shall be kept; and that the deter¬ 
mination shall include (A) a statement setting forth 
any act or practice in which such member may be found 
to have engaged, or which such member may be found 
to have omitted, (B) a statement setting forth the spe¬ 
cific rule or rules of the association of which any such 
act or practice, or omission to act, is deemed to be in 
violation, (C) a statement whether the acts or prac¬ 
tices prohibited by such rule or rules, or the omission 
of any act required thereby, are deemed to constitute 
conduct inconsistent with just and equitable principles 
of trade, and (D) a statement setting forth the penalty 
imposed. In any proceeding to determine whether a 
broker or dealer shall be denied membership, such 
rules shall provide that the broker or dealer shall be 
notified of, and be given an opportunity to be heard 
upon, the specific grounds for denial which are under 
consideration; that a record shall be kept; and that 
the determination shall set forth the specific grounds 
upon which the denial is based.” Act of June 25, 
1938, c. 677 (52 Stat 1070, 1071-1072), U. S. C., Title 
15, § 78o-3 (b) (7), (8), (9). 

• • • • • 

“(1) The Commission is authorized, if such action 
appears to it to be necessary or appropriate in the 
public interest or for the protection of investors or to 
carry out the purposes of this section— 

“(1) after appropriate notice and opportunity for 
hearing, by order to suspend for a period not exceeding 
twelve months or to revoke the registration of a reg¬ 
istered securities association, if the Commission finds 
that such association has violated any provision of 
this chapter or any rule or regulation thereunder, or 
has failed to enforce compliance with its own rules, 
or has engaged in any other activity tending to defeat 
the purposes of this section.” Act of June 25, 1938, 
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c. 677 (52 Stat. 1070, 1074), U. S. C., Title 15, § 78o-3 

(1) (1). 


• • • * # 


“(g) If any registered securities association 
(whether national or affiliated) shall take any disciplin¬ 
ary action against any member thereof, or shall deny 
aclmission to any broker or dealer seeking membership 
therein, such action shall be subject to review by the 
Commission, on its own motion, or upon application by 
any person aggrieved thereby filed within sixty days 
after such action has been taken or within such longer 
period as the Commission may determine. Applica¬ 
tion to the Commission for review, or the institution 
of review by the Commission on its own motion, shall 
operate as a stay of such action until an order is issued 
upon such review pursuant to subsection (h). ,, Act 
of June 25, 1938, c. 677 (52 Stat. 1070, 1073), U. S. C., 
Title 15, § 78o-3 (g). 

• * # * * 


“(a) Any person aggrieved by an order issued by 
the Commission in a proceeding under this chapter to 
which such person is a party may obtain a review of 
such order in the Circuit Court of Appeals of the 
United States, within any circuit wherein such person 
resides or has his principal place of business, or in 
the United States Court of Appeals for the District 
of Columbia, by filing in such court, within sixty days 
after the entry of such order, a written petition praying 
that the order of the Commission be modified or set 
aside in whole or in part.” Act of June 6, 1934, c. 404 
(48 Stat. 881, 901), U. S. C., Title 15, § 78 y (a). 


The by-laws and rules of the NASD are set out at page 
71 et seq. of the Joint Appendix. Those reproduced below 
are of particular importance on this appeal and are included 
for ease of reference. 


By-Laws of the NASD 

“For the purpose of administration, the several 
states of the United States are hereby divided into 
fourteen districts, the boundaries of which are set 
forth in Schedule B, appended hereto.” Article IV, 
Section 1. 
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“The management and administration of the affairs 
of the Corporation shall be vested in a Board of Gov¬ 
ernors, which shall be composed of twenty-one mem¬ 
bers, to be elected as hereinafter provided. The Board 
of Governors shall be the governing body and, except 
as provided by the by-laws, shall be vested with the 
powers necessary for the management and adminis¬ 
tration of the affairs of the Corporation, and for the 
promotion of the Corporation’s welfare,, objects and 
purposes. In the exercise of such powers, the Board 
of Governors may adopt for submission to the mem¬ 
bership, as hereinafter provided, such by-laws, rules 
and regulations, make such interpretations, issue such 
orders and directions, and make such decisions as it 
deems necessary or appropriate; and it may prescribe 
maximum penalties for violations of the provisions 
of the by-laws, the rules and regulations of the Cor¬ 
poration, for neglect or refusal to comply with orders, 
directions and decisions of the Board of Governors or 
of any District or other Committee, or for violation of 
any rule or regulation adopted by any District Com¬ 
mittee, as provided in Section 2 of Article VII hereof.” 
Article IV, Section 2. 

“Each District Committee annually shall appoint 
from among its members or members of the Corpora¬ 
tion having places of business within the District, a 
District Business Conduct Committee of not more 
than twelve members, at least one member of which 
shall be a member of the District Committee.” Article 
VT, Section 3. 

“The term 1 registered representative’ means an 
officer, partner, employee or other representative of a 
member engaged in the managing, supervision, solici¬ 
tation, or handling of listed or unlisted business in 
securities; or in the trading of listed or unlisted securi¬ 
ties; or in the sale of listed or unlisted securities 
on an agency or principal basis; or engaged in the 
solicitation of subscriptions to investment advisory or 
to investment management services furnished on a fee 
basis; or one to whom has been delegated general 
supervision over foreign business.” Article XV, Sec¬ 
tion 1. 

“To promote and enforce just and equitable prin¬ 
ciples of trade and business, to maintain high stan- 
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dards of commercial honor and integrity among mem¬ 
bers of the Corporation, to prevent fraudulent and 
manipulative acts and practices, to provide safeguards 
against unreasonable profits or unreasonable rates of 
commissions or other charges, to protect investors and 
the public interest, to collaborate with governmental 
and other agencies in the promotion of fair practices 
and the elimination of fraud, and in general to carry 
out the purposes of the Corporation and of Section 15A 
of the Act, the Board of Governors is hereby author¬ 
ized to adopt for submission to the members of the 
Corporation such rules of fair practice for the mem¬ 
bers and registered representatives of members, and 
such amendments thereto as it may, from time to time, 
deem necessary or appropriate.” Article VII, Sec¬ 
tion 1. 


NASD Rules of Fair Practice 

“Any District Business Conduct Committee which, 
on information and belief, is of the opinion that any 
act, practice, or omission of any member of the Cor¬ 
poration is in violation of any of the Rules of Fair 
Practice of the Corporation, may, on the form to be 
supplied by the Board of Governors, file a complaint 
against such member in regard thereto with itself or 
with any other District Business Conduct Committee 
of the Corporation, as the necessities of the complaint 
may require, and any such complaint shall be handled 
in accordance with the Code of Procedure and in the 
same manner as if it had been filed by an individual 
or member.” Article IV, Section 3. 

“For the purpose of determining whether it should 
file a complaint against any member of the Corpora¬ 
tion pursuant to Section 3 of this Article, any District 
Business Conduct Committee, or any duly authorized 
Local Business Conduct Committee, or any duly au¬ 
thorized member or members of any such Committees, 
or any duly authorized agent or agents of any such 
Committees, shall have the right (1) to require such 
member of the Corporation to submit a report in writ¬ 
ing with regard to any matter involved in any such 
investigation, and (2) to inspect the books, records and 
accounts of any such member of the Corporation with 
relation to any matter involved in any such investiga- 
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tion. Any refusal on the part of such member of the 
Corporation to make any report as required in this 
Section, or to permit any inspection of books, records 
and accounts as may be validly called for under this 
Section, shall be sufficient cause for suspending or 
canceling the membership of such member in the Cor¬ 
poration.’ ’ Article IV, Section 5. 

NASD Code of Procedure for Handling Trade Prac¬ 
tice Complaints 

“If a District Business Conduct Committee shall 
take any disciplinary action against any member, or 
shall dismiss any complaint, or shall accept a state¬ 
ment pledging future observance and compliance, as 
hereinabove provided, such action or dismissal or 
acceptance of such statement shall be subject to review 
by the Board of Governors on its own motion within 
thirty (30) days after the date of the notice required 
by Section 11 hereof or within thirty (30) days after 
the date of the acceptance of a statement under Section 
12 hereof. Any such action or dismissal shall also be 
subject to review upon application by any person 
aggrieved thereby, filed within fifteen (15) days after 
the date of the notice required by Section 11 hereof. 
Application to the Board of Governors for review, or 
the institution of review by the Board of Governors 
on its own motion, shall operate as a stay of any such 
action or dismissal or acceptance of a statement, until 
a decision is rendered by the Board of Governors upon 
such review as hereinafter provided.” Section 14 (a). 

SUMMARY OF ARGUMENT 

The decision of the District Business Conduct Committee 
which the appellants ask the District Court to vacate is 
subject to review (1) by the Board of Governors of the 
NASD, (2) by the SEC, and (3) by the appropriate Court 
of Appeals. The Congress has vested jurisdiction in these 
tribunals and not in the District Court and it is to them that 
the appellants must present all their claims of error. Since 
Congress has prescribed the manner of determining and 
reviewing the matters complained of by the appellants, the 
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District Court lacks jurisdiction over their complaint. 
Furthermore, appellants cannot obtain relief in the District 
Court because they have not exhausted the appeal allowed 
by the rules of the Association of which they are members. 

The decision in the subpoena-enforcement case, Securi¬ 
ties and Exchange Commission v. Harrison, 80 F. Supp. 
226 (1948), affords no basis for enjoining the NASD and 
the SEC from reviewing the District Committee’s order 
even if that decision were an adjudication of an issue before 
the NASD. Securities and Exchange Commission v. Otis 
& Co., U. S. Sup. Ct., Oct. 17, 1949, 18 Law Week 3121. 
Moreover the Harrison decision is not res judicata here. 
It determined only that the record submitted to the District 
Court by the SEC failed to show a prima facie case of 
fraud in the inspiration of the Masterson suit. The ques¬ 
tion of fraud vel non in the Masterson suit is not before 
the NASD. The question that is before the NASD is 
whether the full reporting requirements of the Rules of 
Fair Practice require disclosure of communications that 
at common law would be privileged. That question must 
be decided initially in the light of the customs, traditions 
and practices of the securities business and is a question 
upon which the NASD is peculiarly competent to pass. 
Whether that question is one of law or of fact, the Con¬ 
gress has determined that the NASD shall make the deci¬ 
sion in the first instance. 

Nor is the NASD barred from investigating the appel¬ 
lants’ activities in connection with the Kaiser-Frazer stock 
offering because the SEC is also investigating that trans¬ 
action. Each agency has a separate function to perform 
under the law and appellants cannot complain if their 
conduct falls within the jurisdiction of both agencies. 

The allegations of concerted action by the NASD and the' 
SEC state no cause of action since the concert charged 
is not one to violate the law, but rather one to enforce the 
law. 
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ARGUMENT 

I 

Congress Has Vested Exclusive Jurisdiction To Enforce 
The Rules Of Fair Practice In The NASD Subject 
To Review By The SEC And The Appropriate Court 
Of Appeals. 

The appellants complain in essence of the District Busi¬ 
ness Conduct Committee’s interpretation of Article TV, 
Section 5, of the NASD’s Rules of Fair Practice. The 
order of the District Committee would require the appel¬ 
lants to disclose communications with their attorneys in 
compliance with their obligation “to submit a report in 
writing with regard to any matter involved” in the Com¬ 
mittee’s investigation. Only the District Committee has 
thus far adopted this interpretation. Neither the NASD 
through its Board of Governors nor the SEC has yet passed 
on the question. 

The District Court found that it lacked power to grant 
the relief sought by the plaintiffs because jurisdiction with 
respect to the matters complained of was vested by Con¬ 
gress in other agencies and other courts. It cited as 
authority Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 

41 (1938). That case and the many that have followed it 
hold that, where Congress has chosen the method for adjudi¬ 
cating matters, its choice must be respected. The Supreme 
Court has recently reaffirmed that principle in Aircraft & 
Diesel Equipment Corp. v. Hirsch, 331 U. S. 752 (1947), 
where it said: 

“Where Congress has clearly commanded that admin¬ 
istrative judgment be taken initially or exclusively, the 
courts have no lawful function to anticipate the admin¬ 
istrative decision with their own, whether or not when * 
it has been rendered they may intervene either in pre¬ 
sumed accordance with Congress’ will or because, for 
constitutional reasons, its will to exclude them has 
been exerted in an invalid manner. To do this not only 
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would contravene the will of Congress as a matter of 
restricting or deferring judicial action. It would 
nullify the congressional objects in providing the ad¬ 
ministrative determination.” 331 U. S. at 767. 

One of the more significant decisions in the development 
of this principle of jurisdiction was that of this Court 
in Miles Laboratories v. Federal Trade Commission, 78 
| App. D. C. 326, 140 F. 2d 683 (1944). There the Court 
held that the District Court lacked jurisdiction to interrupt 
proceedings before the Federal Trade Commission because 
the Congress had provided that the court to be concerned 
with such questions as the complaint presented was the 
Court of Appeals, and then only on review after the Trade 
Commission had acted as prescribed by Congress. It said : 

“Whether ... its [appellee’s] decision on the facts 
or on the law is correct is a question which cannot be 
challenged in a District Court, either before or after 
the event, for in such case an appeal to an appropriate 
court of appeals is made the exclusive remedy. ... it 
has been held so often as not to require citation of 
authority, that for a Federal Court to assume the right 
to suspend the Commission’s investigation, while it 
determines controversial questions of law or fact, 
would be a clear assumption of power it does not pos¬ 
sess. The administrative remedy which Congress has 
provided must be first exhausted. 

• * • • • 

“. . . we have no occasion to examine or weigh ques¬ 
tions of fact or law, since they are in the first instance 
within the exclusive jurisdiction of the Commission and 
its decision when made is subject to challenge only as 
provided in the Act.” 78 App. D. C. at 327-328,140 F. 
2d at 684-685. 

The reasons offered by litigants to avoid the application 
of the Myers doctrine have been many. But because it is 
founded upon sound principle the doctrine has with each 
test become more firmly established. The direction of 
Congress as to the manner in which a particular kind of 
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question should be tried has been followed notwithstand¬ 
ing allegations of the following character: irreparable 
injury would result from the statutory hearing; 1 harm¬ 
ful publicity would result from the statutory hearing; 2 
it would be futile to submit to a hearing and decision by 
the statutory agency ; 3 there were procedural irregularities 
in the statutory proceedings ; 4 the matter has already been 
adjudicated. 5 

In commenting upon efforts to limit the Myers doctrine, 
Chief Justice Groner said for a unanimous Court, “That 
the Supreme Court will change or modify its views in this 
respect is an ‘iridescent dream’ for the trend is decidedly 
the other way.” MUes Laboratories, Inc. v. Federal Trade 
Commission, 78 App. D. C. 326, 328, 140 F. 2d 683, 685 
(1944). The shrewd wisdom of the Chief Justice’s remark 
finds abundant confirmation in the Supreme Court’s recent 
decision in Securities and Exchange Commission v. Otis & 
Co., October 17, 1949, 18 Law Week 3121. 

The application of the Myers doctrine to this complaint is 
clear. The Congress has authorized the organization and 


1 Macauley v. Waterman Steamship Corporation, 327 U. S. 
540, 545 (1946); Federal Power Commission v. Metropolitan 
Edison Co., 304 U. S. 375, 385 (1938); Petroleum Explora¬ 
tion, Inc. v. Public Service Commission, 304 U. S. 209, 220-221 
(1938); and Sternberg v. Lebus, 71 F. Supp. 121, 123 (E. D. 
La. 1946). 

2 Newport News Shipbuilding and Dry Dock Co. v. Schauffler, 
303 U. S. 54, 56 (1938); Miles Laboratories v. Federal Trade 
Commission, 78 App. D. C. 326, 328, 140 F. 2d 683, 685 (1944); 
Arrow Distilleries, Inc. v. Alexander, 24 F. Supp. 880, 882 
(D. D. C. 1938), aff’d. per curiam, 306 U. S. 615 (1939). 

3 Highland Farms Dairy, Inc. v. Agnew, 300 U. S. 608, 616-617 
(1937); Red River Broadcasting v. Federal Communications 
Commission, 69 App. D. C. 1, 7, 98 F. 2d 282, 288 (1938). 

4 Scholnick v. Clark, Attorney General, 81 F. Supp. 298, 300 
(D. D. C. 1948); Transamerica Corporation v. McCabe, 80 F. 
Supp. 704, 707 (D. D. C. 1948). 

5 Securities and Exchange Commission v. Otis & Co., U. S. 
Sup. Ct., October 17, 1949, 18 Law Week 3121. 
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registration of securities associations. It has required that 
every association promulgate rules designed “to promote 
just and equitable principles of trade,” and that it shall 
provide that its members “be appropriately disciplined” 
“for any violation of its rules .” 1 Pursuant to this au¬ 
thority and obligation the NASD has promulgated Rules 
of Fair Practice. It has also enacted a Code of Procedure 
for Handling Trade Practice Complaints to meet the re¬ 
quirement of Congress that there be a fair and orderly 
procedure for the disciplining of members . 2 This Code 
establishes the manner in which complaints charging vio¬ 
lation of the Rules shall be filed, heard and decided. The 
initial determination that a violation of any Rule has taken 
place is made by the local District Business Conduct Com¬ 
mittee the members of which, because of their familiarity 
with local problems, are in the best position in the first 
instance to apply the rules to the conduct of their fellow 
members. But no action of the District Committee is final 
should any aggrieved party desire to appeal that action 
to the Board of Governors of the NASD. The mere filing 
of such an appeal stays the effectiveness of any order 
entered by the District Committee and assures a de novo 
hearing before the Board of Governors . 3 

Not only has the Congress provided how the rules of the 
NASD shall be enforced in the first instance; it has gone 
further and prescribed the method for reviewing such 
determinations. Every action taken by the NASD is sub¬ 
ject to review by the SEC. And here again by filing a 
petition with the SEC to review the action of the NASD 
the appellant is as a matter of right entitled to a stay of 

1 Act of June 25, 1938, c. 677 (52 Stat. 1070, 1071), U. S. C., 
Title 15, §§78o-3 (a), (b) (7) (8). 

2 Act of June 25, 1938, c. 677 (52 Stat. 1070, 1071), U. S. C., 
Title 15, §78o-3 (b) (9). 

3 Code of Procedure for Handling Trade Practice Complaints, 
§§2,14. 
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all orders entered by the NASD and to a trial de novo 
before the SEC. 1 Furthermore, any order of the SEC 
entered on an appeal from action of the NASD is sub¬ 
ject to review by a Court of Appeals in the same manner 
provided for review of all other SEC orders. 2 Of course 
a Court of Appeals has full power to stay any order pend¬ 
ing its decision on review. 

One further aspect of the order of which appellants 
complain is relevant to the application of the Myers doc¬ 
trine. The NASD has a statutory obligation to enforce its 
Rules of Fair Practice and to bring, hear and determine 
complaints alleging violation of those rules. In determin¬ 
ing whether or not to bring complaints, and thus subject 
persons complained against to the expense and the burden 
of hearings, it has substantially the same need of investi¬ 
gatory powers as does any other law enforcement agency. 
The District Committees through which the NASD accom¬ 
plishes enforcement are given such power in Article IV, 
Section 5, of the Rules of Fair Practice. District Com¬ 
mittee No. 10 commenced an informal investigation by letter 
shortly after the abortive Kaiser-Frazer stock offer for the 
purpose of determining whether any rules of the NASD 
might have been violated in that transaction. It was the 
refusal of Otis & Co. and Messrs. Eaton and Daley to make 
the full report which the District Committee considered 
essential to its investigation which prompted the Com¬ 
mittee to complain against Otis & Co. and Messrs. Eaton 
and Dailey. 3 This complaint, it should be observed, does 
not charge any failure to abide by proper standards of 
business conduct, but charges only that Otis & Co. and its 
representatives failed to cooperate in the Committee’s in- 

1 Act of June 25, 1938, c. 677 (52 Stat. 1070, 1073), U. S. C., 
Title 15, § 78o-3 (g). 

2 Act of June 6, 1934, c. 404 (48 Stat. 881, 901), U. S. C., Title 
15, §78 y. 

3 Joint App., pp. 73-88. 
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vestigation in accordance with its obligation under Article 
IV, Section 5. 

The principle of the Myers case, as this Court stated in 
Otis & Co. v. Securities and Exchange Commission, — App. 
D. C. —, 176 F. 2d 34 (1949), is that a court should not in¬ 
terrupt an administrative proceeding at the threshold of an 
inquiry but should permit the process to run the course 
provided by statute. The appellants in their complaint 
here are seeking to interrupt the statutory process at the 
very threshold. The procedure prescribed by Congress 
for the enforcement of the NASD’s Rules of Fair Practice 
has not been complied with in the following respects: the 
reviewing court, i. e., a Court of Appeals, has not acted; 
the reviewing administrative agency, i. e., the SEC, has not 
acted; the NASD itself has not yet passed on the question; 
only the District Business Conduct Committee, a body 
entirely subordinate to the Board of Governors, has acted. 
If the NASD, through its District Committees, is not to 
be permitted to carry to conclusion investigations such as 
this one which are so vital to the protection of its members 
from unwarranted complaints as well as to the proper 
enforcement of its Rules of Fair Practice, it has little 
chance of accomplishing the purposes for which it was 
established by Congress. Certainly Congress did not estab¬ 
lish this elaborate and special machinery for self-regula¬ 
tion of the securities business with ample reviewing powers 
in the SEC and the Courts of Appeals only to have the 
process superseded by a court of general jurisdiction. 

Even if the recent decision of this Court in Otis <& Co. v. 
Securities and Exchange Commission, — App. D. C. —, 
176 F. 2d 34 (1939), had withstood Supreme Court review 
it would have given no comfort to the appellants. There it 
might have been said that the Court was not dealing with 
the question of whether a matter should be heard and 
determined in the manner prescribed by Congress, but, 
rather, whether a matter once heard and determined as 
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contemplated by Congress can be subject a second time 
to further procedure. This Court concluded that, since 
it would prevent relitigation of the matter if another court 
were involved, on the same reasoning it should prevent 
relitigation of the same matter by an administrative agency. 
The appellants cannot complain of relitigation here. Their 
obligation, pursuant to Article IV, Section 5, of the NASD’s 
Rules of Fair Practice, to disclose upon request of an in¬ 
vestigating committee communications with their attorneys 
has been tried and determined only by the District Com¬ 
mittee, and that order is entirely preliminary. The NASD 
Board of Governors has never passed on that issue, nor 
has the SEC or any court. 


II 

The Appellants Have Failed To Exhaust Their Remedies 
Provided By The Rules Of The NASD. 

Beyond the specific direction of Congress as to how this 
question should be determined, established principles of law 
governing the relations between associations and their 
members prevent the District Court from assuming juris¬ 
diction over the matters alleged in this complaint until 
the appellants have exhausted the internal remedies within 
the association provided by its by-laws and Rules of Fair 
Practice. Their complaint is directed at an order by a 
District Business Conduct Committee of the NASD. Their 
prayer for relief requests the vacation of that order. But 
Section 14 of the Code of Procedure for Handling Trade 
Practice Complaints within the NASD provides that any 
member aggrieved by a decision of a District Committee 
may appeal that decision to the Board of Governors and 
obtain a hearing de novo which appeal as a matter of right 
stays the effectiveness of the District Committee’s action. 
The appellants did file an appeal with the Board of Gover¬ 
nors under Section 14 subsequent to the filing of the com- 
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plaint in this matter. That appeal has not yet been heard. 

Certainly until the Board of Governors has acted on the 
appeal the appellants are not entitled to invoke the pro¬ 
cesses of the court of equity. Traditionally, equity juris¬ 
diction rests upon a showing of inadequacy of other 
remedies. Application of this fundamental rule to actions 
by dissatisfied association members has resulted in many 
decisions, involving various kinds of associations, which 
hold that, until a member has taken advantage of such 
appeals as are provided within the association, he may 
not resort to a court for relief. 1 This Court, for ex¬ 
ample, has held that the business manager of a labor union 
cannot complain to a court of his dismissal until he has 
exhausted all means of redress provided for in the union’s 
by-laws, including appeals to the local and international 
presidents even though he alleges that such appeals would 
be useless. Fish v. Huddell, 60 App. D. C. 263, 264, 51 F. 
2d 319, 320 (1931); see also Green v. Ob erg fell, 73 App. 
D. C. 298, 307, 121 F. 2d 46, 55 (1941). Certainly the ap¬ 
pellants here cannot assert lack of an adequate remedy 
when the Board of Governors is about to act upon their 
appeal and may give them the very relief they seek here. 
The Sixth Circuit Court of Appeals recently had occasion 
to point out the logical relationship between the doctrine 
requiring the exhaustion of remedies before administrative 
agencies and the long established principle that members of 
an association must exhaust their remedies within the as- 

1 Green v. Obergfell, 73 App. D. C. 298, 307, 121 F. 2d 46, 
55 (1941) ; State of North Dakota V. North Central Associa¬ 
tion, 99 F. 2d 697, 700 (C. C. A. 7th 1938); Fish v. Huddell, 
60 App. D. C. 263, 264, 51 F. 2d 319, 320 (1931) ; Interna¬ 
tional Union of Steam and Operating Engineers V. Owens, 
119 Ohio St. 94, 98-99, 162 N. E. 386, 388 (1928); O’Brien v. 
South Omaha Live Stock Exchange, 101 Neb. 729, 164 N. W. 
724, 726 (1917); Moyse v. New York Cotton Exchange, 143 
App. Div. 265, 128 N. Y. Supp. 112, 114-115 (1911) ; Hurst 
New York Produce Exchange, 100 N. Y. 605, 3 N. E. 42, 47 
(1885). 
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sociation before resorting to the extraordinary jurisdiction 
of courts of equity. Reigel v. Harrison, 157 F. 2d 140, 146 
(C. C. A. 6th 1946), cert, denied, 329 U. S. 800 (1947); see 
also Hawthorne v. FisJier, 33 F. Supp. 891, 896-897 (N. D. 
Tex. 1940). 1 

Ill 

The Complaint Fails To State A Claim Which Entitles 
The Appellants To Relief. 

The appellants would have the District Court vacate 
the order of the District Business Conduct Committee en¬ 
tered on January 14, 1949, and enjoin the NASD and the 
SEC from reviewing that order which found that appel¬ 
lants had violated Article IV, Section 5, of the NASD 
Rules of Fair Practice. The appellants do not and could 
not urge that there is any ambiguity in the methods pre¬ 
scribed by Congress for the determination of violations of 
the Rules of Fair Practice and for review of such deter¬ 
minations. Faced with the Myers doctrine which prevents 
a District Court from assuming jurisdiction specifically 
given by Congress to other agencies and courts, they urge 
that the complaint sets forth considerations above and 
beyond the Myers doctrine which would justify the District 
Court in assuming jurisdiction and granting the relief 
sought. It is not always clear whether they are asking 
only that the District Court vacate the order of the Com¬ 
mittee and prevent the NASD and SEC from reviewing 
it, or whether they are asking the District Court to inter¬ 
pret Article IV, Section 5, of the Rules of Fair Practice— 
either on appeal from the Committee decision or de novo. 
In either event, the appellants are asking a court to inter¬ 
rupt the administrative process at the threshold and to 

1 In the Hawthorne case the exhaustion of remedies doc¬ 
trine was applied in the case of a County Agricultural Conser¬ 
vation Association, exercising authority pursuant to federal 
statute, financed by members, with right of review in the 
District Court. 
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substitute other procedures for those prescribed by Con¬ 
gress. This is precisely what the Myers doctrine prohibits. 
Both below and on brief to this Court they have advanced 
various considerations which they suggest justify a rejec¬ 
tion of the Myers doctrine. Upon analysis, however, none 
of them affords any grounds upon which the District Court 
could administer the NASD’s Rules of Fair Practice or pro¬ 
hibit the NASD and the SEC from discharging their statu¬ 
tory obligation in that respect. 

A. THE PROCEEDING BEFORE THE NASD IS NOT A RELITIGA¬ 
TION OF ISSUES DETERMINED IN THE SUBPOENA- 
ENFORCEMENT ACTION. 

The appellants assert that the decision of the District 
Court in Securities and Exchange Commission v. Harrison , 
80 F. Supp. 226 (1948), is res judicata of the issues before 
the NASD and prevents the NASD from proceeding with 
enforcement of its Rules of Fair Practice. The recent de-‘ 
cision of the Supreme Court in Securities and Exchange 
Commission v. Otis & Co., October 17, 1949, 18 Law Week 
3121, quite disposes of the contention that, even if the ap¬ 
pellants were right in their interpretation of the scope of 
the adjudication in the Harrison case, a court of general 
jurisdiction could intervene in this controversy at this 
stage. The Supreme Court has held that the Myers doc¬ 
trine stands firmly in the way. 

But even had the Supreme Court decided otherwise, the 
appellants could find no comfort in the Harrison decision. 
For the issue there determined is not the issue that was 
determined by the District Business Conduct Committee 
and that is now pending before the NASD Board of Gov¬ 
ernors. In addition, the parties to the present matter are 
not the same as the parties in the Harrison case. 

The appellants have consistently sought to overextend 
the decision in the Harrison case. What that case really 
holds is clear both from the opinion of the District Court 
and from the decision of this Court in Otis & Co. v. Securi- 
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ties and Exchange Commission, — App. D. C. —, 176 
F. 2d 34 (1949). There this Court said: 

“The District Court in its opinion in the subpoena 
enforcement action succinctly stated the issue before 
it when it said, 

“ ‘The Court, in these proceedings, is not re¬ 
quired, nor would it be proper, to make findings as 
to whether or not the fraud charged was perpetrated, 
but only to determine whether or not the evidence 
in the record, without more, constitutes a prima facie 
showing of such fraud.’ 

“We approve and emphasize the trial judge’s deter¬ 
mination that the issue of fraud vel non on the part 
of Eaton or Otis in connection with the Masterson law¬ 
suit was not before the District Court in the subpoena 
enforcement proceeding. The quite different ques¬ 
tion, which was squarely presented and distinctly de¬ 
termined in the negative, was this: did the record of 
the Commission’s public investigation contain prima 
facie evidence that the Masterson suit was fraudulently 
inspired by Eaton or his company? This clear dis¬ 
tinction between what was not decided by the court in 
the subpoena enforcement case and what actually was 
decided there is of paramount importance here, al¬ 
though in argument it was often ignored or treated as 
immaterial.” 176 F. 2d at 38. 

The difference between the issue pending before the 
NASD and that decided in the Harrison case is readily 
clarified by a statement of the two cases. In the Harrison 
case the SEC asked the District Court to enforce a sub¬ 
poena against Messrs. Harrison and Hull, attorneys, which 
would have required them to disclose communications with 
their client. The SEC contended that the evidence which 
they submitted to the District Court in support of the 
subpoena showed prima facie that the communications had 
been made in the perpetration of a fraud. The court dis¬ 
agreed. It found that the evidence relied upon by the 
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SEC did not prime facie show fraud, and refused to en¬ 
force the subpoena. As is clear from the portion of this 
Court’s opinion quoted above, the District Court’s decision 
could not foreclose further inquiry into the Kaiser-Frazer 
stock offering, or even further inquiry into the question of 
fraud in the inspiration of the Masterson suit. 

The question pending before the NASD is whether Arti¬ 
cle IV, Section 5, of its Rules of Fair Practice, which obli¬ 
gates members to submit a full report of any matter under 
investigation upon request of a District Committee, re¬ 
quires the disclosure of communications that would be 
privileged at common law. That question involves no 
issue of fraud vel non in the inspiration of the Masterson 
suit. 

The appellants urge, as they did upon their argument 
for reconsideration in the court below, that the decision 
of this Court in Otis & Co. v. Securities and 'Exchange Com¬ 
mission, supports their contention that the Harrison case 
determines the question decided by the District Committee. 
But this Court’s decision isolates the narrow issue decided 
by the Harrison case and leaves no room for any conten¬ 
tion that it prohibits inquiry into the Kaiser-Frazer stock 
offering or the Masterson suit. This Court held, in Otis & 
Co. v. Securities and Exchange Commission, that the Har¬ 
rison case did not resolve the question of fraud in the in¬ 
spiration of the Masterson suit but only decided that the 
evidence submitted by the SEC in support of the subpoena 
did not show fraud. The very issue of fraud vel non in 
the Masterson suit, this Court said, could be redeter¬ 
mined on additional evidence, notwithstanding the Harri¬ 
son case. A fortiori the Harrison case could not bar the 
NASD from investigating the conduct of Otis & Co. in the 
Kaiser-Frazer matter to determine whether any of its 
Rules of Fair Practice may have been violated, and from 
deciding whether its full-reporting requirements demand a 
disclosure by the client of communications with attorneys— 
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issues which were never even considered in the Harrison 
case. 

Not only does the issue before the NASD differ from 
that decided in the Harrison case but the parties are also 
different. Thus, both requirements for the application of 
the doctrine of res judicata are lacking. In the Harrison 
case the SEC sought to enforce a subpoena against Messrs. 
Harrison and Hull. Otis & Co. and Mr. Eaton in¬ 
tervened as parties defendant. The NASD was not named 
as a party to the action and did not intervene. After the 
matter had been fully argued but before decision, the 
NASD was made a party to the case only for the purposes 
of an injunction pendente lite which the court issued 
against it to last while the case was under advisement. 
(Joint App. p. 46.) Since it was a party only for the pur¬ 
pose of the order issued against it and had no opportunity 
to be heard on the merits of the case, the NASD cannot 
be found to be a party to the subpoena-enforcement deci¬ 
sion in the Harrison case. Nor does the entry of the in¬ 
junction pendente lite against the NASD in that case affect 
in any way its right to proceed when the cause was termi¬ 
nated. It is well settled that such an injunction never 
constitutes a final disposition on the merits, and that its 
effect is confined entirely to the cause in which it was en¬ 
tered. Rogers v. Hill , 289 U. S. 582, 586-587 (1933); Pub¬ 
lic Service Commission v. Wisconsin Telephone Co., 289 
U. S. 67, 70 (1933). 

The appellants’ complaint alleges that the NASD is in 
privity with the SEC and is therefore bound by the Harri¬ 
son decision as if it had brought the action itself. Since, 
as we have pointed out, the issue in the Harrison case is 
not the issue pending before the NASD, it becomes imma¬ 
terial whether the NASD and SEC are in privity. It should 
be pointed out, however, that appellants’ allegations in this 
respect are purely conclusions of law—and erroneous con¬ 
clusions at that—which are in no sense admitted by our 
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motion to dismiss. 1 The relationship between the NASD 
and the SEC is spelled out in detail in Section 15A of the 
Securities Exchange Act. The rules of the NASD and all 
its decisions in disciplinary matters are subject to review 
by the SEC. 2 Certainly, however, this establishes no 
privity between the two agencies, or, by the same token, 
a Court of Appeals would be in privity with the SEC be¬ 
cause decisions of the SEC are subject to such Court’s 
review. 

There is a further defect in the appellants’ contention 
that the Harrison case is res judicata here. At most the 
Harrison case affected the two attorneys against whom the 
SEC had brought the action—Harrison and Hull. The Dis¬ 
trict Committee requested the appellants to disclose their 
communications with another attorney, Robert J. Bulkley. 
There never has been any determination in any court as 
to him. 

B. THAT THE MATTER BEFORE THE NASD INVOLVES A QUES¬ 
TION OF LAW DOES NOT WARRANT REJECTION OF THE 
METHOD PRESCRIBED BY CONGRESS FOR INITIAL RESO¬ 
LUTION OF THAT QUESTION. 

The appellants have urged that the order of the District 
Committee raises a “pure” question of law and that, there¬ 
fore, the District Court or this Court may appropriately 
undertake to review that order now without waiting for the 
matter to be distilled through the prescribed statutory 
processes, i. e., determination by the NASD Board of Gov¬ 
ernors and review by the SEC. In the first place, they 
err in asserting that the presence of a “pure” question 
of law uncomplicated by factual considerations—if such a 
question exists—creates an exception to the Myers doc- 

1 Newport News Shipbuilding and Dry Dock Co. v. Schauf- 
fler, 303 U. S. 54, 57 (1938); Lucking v. Delano, 74 App. D. C. 
134, 140, 122 F. 2d 21, 27 (1941) (“. . . argumentative con¬ 
clusions of law are not admitted by a motion to dismiss.”). 

2 Act of June 25, 1938, c. 677 (52 Stat. 1070, 1071-1072), U. S. 

C. , Title 15, § 78o-3 (b) (9). 
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trine. The basis of the Myers doctrine is that courts 
must respect the decision of Congress as to the manner 
in which specific matters are to be determined. Where 
Congress has specified the manner of determination, it is 
immaterial whether the matter be one of fact, or of law, 
or of mixed fact and law. It is material only that Congress 
has specified the method of determination and its selection 
is not to be rejected by the courts, except possibly on con¬ 
stitutional grounds and no such reasons are advanced here. 
Therefore, even if it be assumed that the matter before 
the NASD presents an issue of “pure” law, Congress, as 
it constitutionally may, has vested the NASD with initial 
jurisdiction to decide that question. 

In the application of the Myers doctrine, the courts have 
never recognized any exception where only legal questions 
were at issue. Indeed, the Myers case itself presented the 
legal question of whether the Bethlehem Steel Corporation 
was “engaged in interstate commerce” 1 and many are the 
cases since then in which the courts have remitted parties 
to the agencies established by Congress for the resolution 
of purely legal questions. In Federal Power Commission 
v. Arkansas Power & Light Co., 330 U. S. 802 (1947), the 
Court by a per curiam decision refused the power company 
a declaratory judgment as to whether it was subject to the 
Federal Power Act and remitted it to an initial administra¬ 
tive determination subject to review by the Court of Ap¬ 
peals. See also Johnson v. War Assets Administration, 
171 F. 2d 556, 558 (C. C. A. 7th 1949); Pownall v. United 
States, 159 F. 2d 73, 74 (C. C. A. 9th 1947); Gales v. Woods, 
169 F. 2d 440, 443 (C. C. A. 4th 1948); Transamerica Corp. 
v. McCabe, 80 F. Supp. 704 (D. D. C. 1948). A particu¬ 
larly pertinent decision giving full weight to the direction 
of Congress as to how even questions of law are to be de- 

*An allegation that defendant was not engaged in “inter¬ 
state commerce” was held not to defeat an agency’s jurisdic¬ 
tion in Federal Trade Commission v. Cement Institute, 333 
U. S. 683, 695-696 (1948). 
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termined is Macauley v. Waterman Steamship Corp., 327 
U. S. 540 (1946). There the Supreme Court reversed a 
decision of this Court which had ruled that the District 
Court might give a declaratory judgment as to the coverage 
of the Renegotiation Act despite the plaintiff’s failure to 
present its contentions to the agencies prescribed by Con¬ 
gress. This Court had observed 

“ ‘. . . the issue of jurisdiction is purely one of law, 
[and] there is no reason why the court cannot make a 
declaration ... ’ ” (151 F. 2d 292, 298), 

which is substantially the contention of appellants here. 

There is a further reason to reject the appellants’ con¬ 
tentions arising out of the nature of the question before 
the NASD. Rather than being a question beyond the ken 
of the NASD, the question raised by the order of the Dis¬ 
trict Committee is one peculiarly within the competence 
of the NASD. All of the considerations which under the 
Myers doctrine protect the jurisdiction of the usual admin¬ 
istrative agency are present here. In addition in the case 
of the NASD Congress chose to accomplish its purposes 
through self-regulation administered by the very people 
to be regulated rather than through regulation imposed 
from without or above. This is a further compelling rea¬ 
son to allow that method to work as contemplated by Con¬ 
gress. Vesting an association of securities dealers such 
as the NASD with broad regulatory and disciplinary 
powers was a recognition by Congress of the unique na¬ 
ture of the problem of regulating over-the-counter mar¬ 
kets. 

The method which Congress thus chose to regulate the 
over-the-counter securities market finds precedent in gov¬ 
ernmental institutions antedating in some cases even the 
common law. Special tribunals composed entirely of mer¬ 
chants or members of the same trade were recognized in 
England as early as the twelfth century. Their function 
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was to adjudicate differences between merchants arising 
in the course of trade. In large measure the “decisions” 
of these merchant courts established the precedents which 
later formed the basis of the common law governing com¬ 
mercial practices. The Gild Merchant and the Courts of 
Fairs and Boroughs, popularly known as the Piepowder 
Court, of earlier days are certainly the true progenitors 
of the NASD and similar self-regulatory bodies that exist 
today. 

The Gild Merchant was “an association of traders within 
the town, and, in some cases, of traders living outside its 
precincts, for the better lhanagement of trade.” 1 The 
evolution of the Gild Merchant’s acquisition of jurisdiction 
to try disputes among its members is described by Holds- 
worth as follows: 

“. . . the judicial authority of the Gild Merchant was 
at first very limited, its officers forming a tribunal of 
arbitration, at which the brethren were expected to 
appear before carrying their quarrels into the ordinary 
courts. The functions of these officers were inquisi¬ 
torial rather than judicial. But in some places their 
powers appear to have been gradually enlarged during 
the thirteenth century so as to embrace jurisdiction in 
pleas relating to trade. ’ ’ 2 

The Court of Piepowder administered a special law dis¬ 
tinct from the common law. These courts arose as an in¬ 
cident to the fairs and markets, which were held periodic¬ 
ally by virtue of a franchise granted by the King. 

“ [The] judges of the court, in the thirteenth and four¬ 
teenth centuries, were the merchants who attended the 
fair. The court’s jurisdiction extended to all cases 
except those concerning land, and except pleas of the 
crown. Thus it heard actions for breach of contract, 
and actions of trespass; and it dealt with various 

1 1 Holdsworth’s History of English Law 540 (1927). 

2 Gross, Gild Merchant 65 (quoted in footnote, 1 Holdsworth’s 
History of English Law 540 (1927). 
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minor offenses committed in the fair. It could exercise 
this jurisdiction irrespective of the amount at issue in 
the case, and it could hear cases which had arisen out¬ 
side the limits of the fair.” 1 

Another court fulfilling a similar purpose was the Court 
of Staple, wherein a tribunal composed of three crown of¬ 
ficials and two merchants adjudicated differences between 
English and foreign merchants. 2 Finally, 

“In 1601 a court had been established in London con¬ 
sisting of the recorder, two doctors of the civil law, 
two common lawyers, and eight * grave and discreet ’ 
merchants, to hear insurance cases, ‘in a brief and 
summary course, as to their discretion shall seem meet, 
without formalities of pleadings and proceedings/ ” 3 

It should be observed that the NASD is by no means 
the only private group which by law is given disciplinary 
and self-regulatory functions. The power to expel a mem¬ 
ber from a stock exchange for violation of the exchange’s 
rules and thus to prevent him from engaging in any trans¬ 
actions on that exchange is vested in the governing body 
of the exchange, which consists of elected representatives 
of all stock exchange firms. Act of June 6, 1934, c. 404 
(48 Stat. 885), U. S. C., Title 15, §78f; Avery v. Moffatt, 
187 N. Y. Misc. 576, 55 N. Y. S. 2d 215 (Sup. Ct. 1945). 
In New York State a committee on grievances, composed 
entirely of “duly licensed physician[s],” nominated mainly 
by medical societies and appointed by state regents, may 
revoke or suspend the practitioner’s license for certain 
enumerated grounds, including cases where the practitioner 
“refuses to divulge upon demand to the committee on 
grievances” any secret method, procedure or treatment 
which he has offered, agreed to or has undertaken as a 

1 1 Holdsworth’s History of English Law 535-536 (1927). 

2 Id., 540-542. 

s Id., 571 (1927). 
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means of curing or treating diseases in the practice of his 
profession. 1 Provision is made for judicial review in 
cases where the practitioner is found guilty of the charges 
alleged.- 

In determining that the over-the-counter securities mar¬ 
ket should be supervised by those actually engaged in the 
business, Congress must have considered that the problems 
it was dealing with were of such character as to demand 
an approach quite different from that which influenced the 
creation of most other governmental agencies. It did not 
attempt to lay out more than the bare ground rules to 
govern the activities of associations it authorized under 
the Maloney Act;* The customs, traditions, practices and 
understandings of the trade were left entirely to the con¬ 
sideration of the associations to be organized under that 
Act. It chose not to codify those practices nor did it au¬ 
thorize the SEC to ascertain and enforce them. It left the 
entire matter up to associations such as the NASD sub¬ 
ject to review by the SEC and the courts. 

The question before the NASD in this case goes to the 
very heart of the Association’s ability to discharge the re¬ 
sponsibilities given it by Congress. A fundamental re¬ 
quisite of any enforcement agency is that it be informed 
with respect to the matters it is charged with regulating. 
In most agencies the power of subpoena serves this pur¬ 
pose. The NASD was not given the power to subpoena 
witnesses or information. Its power to keep informed of 
matters within its jurisdiction stems from Article IV, Sec¬ 
tion 5, of its Rules of Fair Practice. This rule, simply 
stated in laymen’s language, requires every member to 
make a full report of any matter that is the subject of 
investigation by any District Committee. District Com¬ 
mittee No. 10 has interpreted this rule to require mem- 

1 N. Y. Education Law, §§ 6515 (2), 6514 (d) (Supp. 1947). 

2 Id., §6515(5). . 
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bers to disclose communications that might otherwise be 
privileged at common law. The decision of the Board 
of Governors of the Association in this matter is of great 
importance to the Association’s power to perform its regu¬ 
latory duties effectively. The full-reporting requirement 
of Article IV, Section 5, requires interpretation. It draws 
much of its import from the ethics and practices of the 
securities business, and it is the NASD in the first in¬ 
stance that is best qualified to determine the application 
of those customs and practices to the rule in question, sub¬ 
ject of course to review by the SEC and the courts. It 
may be that the Board of Governors will find that the full- 
reporting requirements do not obligate members to dis¬ 
close communications with their attorneys even though 
made in the course of a securities transaction. In that 
event neither the SEC nor this Court, under the statutory 
scheme, would be called upon to exercise its jurisdiction, 
and what the appellants have urged as a “pure” question 
of law would have been completely disposed of without 
reference to any court or established governmental agency, 
and it would have been disposed of on the basis of facts 
of the securities business as known to the members of the 
Association, which is precisely the method intended by 
Congress. On the other hand, if the Board of Governors 
should uphold the District Committee’s interpretation of 
the full-reporting requirements, the appellants would not 
be required to disclose their communications with their at¬ 
torneys until both the SEC and the appropriate Court of 
Appeals had reviewed the NASD determination and con¬ 
cluded that it was consistent with the law. 

To say, as the appellants do, that a court could proceed 
to try that question now without benefit of an understand¬ 
ing of the practices and customs that form the basis of 
the rule, and the business considerations that may make 
desirable a full disclosure of communications of this char¬ 
acter, is to oversimplify the judicial process. How could a 
court bring to bear on this question the provisions of the 
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statute without a record of the facts and circumstances 
surrounding the question? A series of cases decided this 
past term by the Supreme Court involving the constitu¬ 
tional question of whether a confession obtained by de¬ 
tention can be used against a defendant give full proof that 
no “legal” question can be determined apart from the 
particular factual situation in which it arises. Cf. Harris 
v. South Carolina, 338 U. S. 68 (1949); Turner v. Pennsyl¬ 
vania, 338 U. S. 62 (1949); Watts v. Indiana, 338 U. S. 49 
(1949); Upshaw v. United States, 335 U. S. 410 (1948). 

Here the Congress has provided that the factual inquiry 
shall be made by the NASD because of its competence in 
the field, subject to full review by the SEC and then the 
courts. 

To have the initial interpretation of the full-reporting 
rule made by the NASD is not merely a bow to the will 
of Congress. The NASD’s interpretation of that rule, even 
though it be considered a question of law, serves a real and 
recognized purpose in the judicial process. It is the ex¬ 
pert agency in possession of the critical facts. It is en¬ 
gaged in a day-to-day interpretation and application of the 
governing statute and rules. The same reasons which 
justify a court in giving great weight to such an agency’s 
findings of fact demand that the agency’s rulings on ques¬ 
tions of law count for something. The Supreme Court so 
held in Levinson v. Spector Motor Service, 330 U. S. 649, 
672-673 (1947). An administrative ruling on a question of 
law may not be of the same significance as its factual 
determinations, but the courts have realistically recognized 
that the administrative competence may well carry over 
into questions of statutory interpretation. In a case in¬ 
volving the interpretation of a section of the Motor Carrier 
Act—traditionally a pure question of law—the Supreme 
Court recognized the greater familiarity of both the Inter¬ 
state Commerce Commission and the Wage and Hour Ad¬ 
ministration with the question presented and treated their 
conclusion with great respect. In United States v. Ameri- 
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can Trucking Associations, Inc., 310 U. S. 534 (1940), the 
Court said: 

44 The Commission and the Wage and Hour Divi¬ 
sion . . . have both interpreted § 204(a) as relating 
solely to safety of operation. In any case such inter¬ 
pretations are entitled to great weight. This is pe¬ 
culiarly true here where the interpretations involve 
‘contemporaneous construction of a statute by the 
men charged with the responsibility of setting its ma¬ 
chinery in motion, of making the parts work efficiently 
and smoothly while they are yet untried and new.’ ” 
310 U. S. at 549. 

There would seem to be little question that, in the same 
way, the views of the NASD and the SEC, both expert 
groups with broad knowledge of the securities business, 
would be of real value to this Court should it be called 
upon ultimately to pass upon the scope of the full-report¬ 
ing requirement of the NASD rule. 

However there is no occasion to labor the argument. The 
Supreme Court has already rejected in the bluntest and 
most unequivocal fashion the contention that the presence 
of a pure question of law in an administrative deter¬ 
mination suffices to relax the Myers doctrine. In its recent 
decision in Securities and Exchange Commission v. Otis & 
Co., October 17, 1949, 18 Law Week 3121, where this Court 
was reversed per curiam without even permitting argu¬ 
ment, the asserted escape from the Myers doctrine was 
founded upon the contention that the pending administra¬ 
tive matter was res judicata. No purer question of law 
could be imagined. Yet the Supreme Court rejected the 
contention. It did not do so on the ground that the matter 
was not res judicata. Its action was based solely on Myers. 
In other words, it held that, even though the purely legal 
question of res judicata were to be decided in favor of Otis 
& Co. in that case, still Myers requires that the administra¬ 
tive procedure prescribed by Congress be pursued without 
threshold interposition by a court of general jurisdiction. 
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The argument of Otis & Co. was far more appealing in 
that case than here; yet the Supreme Court gave it short 
shrift. 

C. THE SEC INVESTIGATION DOES NOT IMMUNIZE THE AP¬ 
PELLANTS FROM FURTHER INVESTIGATION IN THE 
KAISER-FRAZER MATTER. 

Appellants urge that they are being subjected to perse¬ 
cution because the circumstances under which they ter¬ 
minated their committment to Kaiser-Frazer are being in¬ 
vestigated by the SEC and by the NASD, and are the sub¬ 
ject of certain civil actions referred to in the appendix to 
their brief. Their argument overlooks the fact that the 
same conduct may well, and often does, result in a viola¬ 
tion of several distinct obligations. 

When the Maloney Act was before Congress in 1938 
the Securities and Exchange Commission had been in ex¬ 
istence for five years. The Congress gave serious con¬ 
sideration to whether the regulation of over-the-counter 
markets should be added to the many duties already being 
discharged by the SEC or should be assigned to an en¬ 
tirely new organization. It was in large measure at the 
SEC’s own urging that the method of self-regulation was 
selected rather than the proliferation of the SEC which 
would have been necessary to enable it to cope with the 
vast regulatory task involved. The nature of the choice 
before the Congress is clear from this excerpt from the 
House Report: 

“The committee believes that there are two alter¬ 
native programs by which this problem could be met. 
The first would involve a pronounced expansion of the 
organization of the Securities and Exchange Commis¬ 
sion; the multiplication of branch offices; a large in¬ 
crease in the expenditure of public funds; an increase 
in the problem of avoiding the evils of bureaucracy; 
and a minute, detailed, and rigid regulation of busi¬ 
ness conduct by law. It might very well mean expand¬ 
ing the present process of registration of brokers and 



38 


dealers with the Commission to include the proscrip¬ 
tion not only of the dishonest but also of those un¬ 
willing or unable to conform to rigid standards of 
financial responsibility, professional conduct, and tech¬ 
nical proficiency. The second of these alternative pro¬ 
grams, which the committee believes distinctly pref¬ 
erable to the first, is embodied in S. 3255. This 
program is based upon cooperative regulation, in which 
the task will be largely performed by representative 
organizations of investment bankers, dealers, and 
brokers, with the Government exercising appropriate 
supervision in the public interest, and exercising sup¬ 
plementary powers of direct regulation.” H. R. Rep. 
No. 2307, 75th Cong., 3rd Sess. 4-5 (1938). 

In view of the deliberate manner in which Congress ap¬ 
proached the problem of regulating the over-the-counter 
securities market, there is no room for argument that it 
was creating unnecessary regulatory agencies whose juris¬ 
diction merely duplicated that of the SEC. 1 The SEC is 
empowered under various statutes it enforces to punish 
brokers, dealers and others engaged in the securities busi¬ 
ness when they have engaged in fraudulent activities. Un¬ 
less fraud has been committed the SEC is powerless to act. 
Many of the activities punishable by the SEC under the 
securities laws are also crimes under the laws of other 
jurisdictions. And many more of them give rise to civil 
actions for damages. This was recognized when the Secu¬ 
rities Acts were passed. But the Congress considered that 
the public welfare required a strong federal agency em¬ 
powered to punish fraudulent securities activities. 

1 Even if the SEC and the NASD did “occupy the same 
field” and did exercise concurrent jurisdiction, a person in the 
position of the appellants could not obtain injunctive relief to 
prevent the SEC from investigating any matter which the 
NASD had under consideration or vice versa. The Supreme 
Court rejected the argument that the Federal Trade Com¬ 
mission and the Department of Justice could not concurrently 
investigate the same conduct for violations of the Federal 
Trade Act and the Sherman Act. Federal Trade Commission 
v. Cement Institute, 333 U. S. 683, 692-693 (1948). 
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The regulation of the over-the-counter securities market 
lodged in the NASD by the Maloney Act is not confined 
to fraud. The objective of this regulation, as is apparent 
from the enabling statute and from the NASD’s Rules of 
Fair Practice, is to promote just and equitable principles 
of trade and to encourage the observance of high standards 
of commercial honor. The nature of the jurisdiction of the 
NASD and the extent to which it goes to matters quite 
beyond the area of activity of the SEC appear from the 
following excerpt from the statement of SEC Commis¬ 
sioner Matthews in support of the Maloney Act: 

“The problem has these aspects: First, to protect the 
investor and the honest dealer alike from plainly dis¬ 
honest and unfair practices by the submarginal ele¬ 
ment in the industry ; second, to cope with the penumbra 
of inequitable and injurious methods of business which 
lies outside the area of definite illegality, and which 
can be dealt with effectively only by placing the busi¬ 
ness upon a highly professionalized basis; and third, 
to afford to the investor an economic service the effi¬ 
ciency of which will be commensurate with its economic 
importance, so that the machinery of our markets will 
operate to avoid the misdirection of our Nation’s sav¬ 
ings which contributes so powerfully toward economic 
depressions, and breeds disintegrating mistrust of our 
financial processes.” Hearings before Committee on 
Banking and Currency on S. 3255, 75th Cong., 3d Sess. 
15 (1938). 

It would seem not at all unusual that the same conduct 
might cause the SEC to investigate to determine the exist¬ 
ence of fraud and might cause the NASD to investigate to 
determine whether high standards of commercial honor had 
been observed. Conduct not fraudulent might, and often 
does, fail to meet standards of commercial ethics enforced 
by the NASD. Many actions violate the criminal law of 
both a state and the federal government. And in such cir¬ 
cumstances the actor must not only submit to investigation 
by both governments but if convicted must serve the sen- 
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tences imposed by both governments. 1 On the civil side 
the Post Office Department in preventing the fraudulent 
use of the mails' often investigates matters which may well 
be simultaneously the subject of investigation by either the 
Federal Trade Commission or the Pure Food and Drug 
Administration in the proper discharge of their functions. 2 
That a person’s conduct may run afoul of two or more sepa¬ 
rate laws has never been held to assure him of investiga¬ 
tion by only a single agency of the government. 

The appellants strenuously urge upon this Court, as they 
did upon the court below, the language of the late Mr. Jus¬ 
tice Rutledge in Oklahoma Press Publishing Co. v. Wall¬ 
ing, 327 U. S. 186 (1946), where he said: 

“Officious examination can be expensive, so much so 
that it eats up men’s substance. It can be time con¬ 
suming, clogging the processes of business. It can 
become persecution when carried beyond reason.” 327 
U. S. at 213. 

It might be enlightening to consider the remainder of the 
late Justice’s statement and the holding of that case, which 
are even more apposite to the appellants’ contentions here. 
Immediately following the above-quoted statement is the 
following: 

“On the other hand, petitioners’ view, if accepted, 
would stop much if not all of investigation in the 
public interest at the threshold of inquiry and, in the 

1 Hebert v. Louisiana, 272 U. S. 312, 314 (1926); United 
States v. Lanza, 260 U. S. 377, 382 (1922); see also, Jerome v. 
United States, 318 U. S. 101,105 (1943); 15 Am. Jur., Crimi¬ 
nal Law, §§ 393, 394 (1938); 14 Am. Jur., Criminal Law, 
§216 (1938). 

2 See United States v. Kaadt, 171 F. 2d 600, 605 (C. C. A. 
7th 1948), where the court said, “Thus the offense of using 
the mails to defraud and the offense of introducing or deliver¬ 
ing for introduction into interstate commerce misbranded 
drugs are not the same, and hence there is no res judicata.” 
See also United States v. Five Cases, etc., 156 F. 2d 493, 496 
(C. C. A. 2d 1946). 
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case of the Administrator, is designed avowedly to 
do so. This would render substantially impossible his 
effective discharge of the duties of investigation and 
enforcement which Congress has placed upon him. 
And if his functions could be thus blocked, so might 
others of equal importance. 

“We think, therefore, that the courts of appeals 
were correct in the view that Congress has authorized 
the Administrator, rather than the district courts in 
the first instance, to determine the question of coverage 
in the preliminary investigation of possibly existing 
violations . . . ” 327 U. S. at 213-214. 

The appellants’ argument that the threat of investiga¬ 
tion by two separate government agencies warrants an 
exception to the Myers doctrine so as to vest jurisdiction 
in the District Court is completely disposed of by Federal 
Power Commission v. Arkansas Power £ Light Co., 330 
U. S. 802 (1947), reversing, per curiam , 81 App. D. C. 178, 
156 F. 2d 821 (1946). There the power company had been 
directed to submit itself to the jurisdiction of both the 
Federal Power Commission and the State Power Commis¬ 
sion. It was not entirely clear under the statutes which 
could properly exercise jurisdiction but it was conceded 
that the jurisdiction of the two commissions was mutually 
exclusive. In these circumstances the power company 
sought a declaratory judgment in the District Court that it 
was not subject to the jurisdiction of the Federal Power 
Commission. The Supreme Court in a per curiam decision 
citing Myers v. Bethlehem Shipbuilding and related cases 
dismissed the complaint and remanded the power company 
to a proceeding before the Commission as prescribed by 
statute. If the Myers doctrine prevents a District Court 
from assuming jurisdiction to decide between two agencies 
where only one can be properly acting, certainly investiga¬ 
tion by two agencies, each of which has separate statutory 
functions, gives no basis for an exception to the Myers 
doctrine. 
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A further contention of the appellants is that the SEC 
and the NASD in their investigations of the Kaiser-Frazer 
stock offering are acting ‘‘in concert ,, and that the NASD 
is motivated by a desire to secure for the SEC the commu¬ 
nications in question. (Joint App., pp. 6, 12.) These alle¬ 
gations of the complaint have been denied by both the SEC 
and the NASD. The appellants urge, however, that ad¬ 
mission of these allegations for the purposes of the motion 
to dismiss removes the complaint from the rule of the 
Myers case and requires the NASD and the SEC to stand 
trial. In this argument the appellants seem to anticipate 
that (1) the entire proceeding before the NASD will be 
stopped in its tracks; and (2) the District Court will pass 
on whether there has been concerted action between the 
SEC and the NASD—leaving unheard the real question 
whether there has been a violation of the NASD ’s Rules of 
Fair Practice. 

But the “concert” allegations of the complaint, even 
if conceded for the purposes of this appeal, fail to set 
forth any claim upon which relief can be granted. They 
charge no violation of any law, federal or state. They 
charge no invasion of any private right of appellants. 
They give rise to no claim for damages and for no cause 
of action against either the SEC or the NASD. All that 
they charge is that those agencies are simultaneously dis¬ 
charging their functions each cognizant of the other’s 
course of action. It happens that in this situation the 
appellants’ conduct has invited investigation by both the 
SEC and the NASD because each feels there is reason to 
believe that the laws and rules it is charged with enforc¬ 
ing may have been violated. The charge of “concert” has, 
of course, real significance in relation to the antitrust laws, 
or the criminal conspiracy laws, but there is no such vio¬ 
lation charged here. If the appellants were to prove to the 
hilt their charges of concert, they would have proven only 
a concerted effort to enforce the laws of Congress as dis¬ 
tinguished from an individual effort on the part of the 
NASD and the SEC. Obviously there is nothing sinister 
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or improper in such an effort. 1 Nor have the appellants 
been able to show any case in which a cause of action was 
held to arise out of two governmental agencies acting in 
concert to perform their statutory duties. 2 It will be 

1 In Jones v. Kennedy, 73 App. D. C. 292, 121 F. 2d 40 
(1941), this Court upheld dismissal of a complaint against 
the individual members of the Securities and Exchange Com¬ 
mission stating: “The general allegations, the statements of 
malice or other motives, the charges of conspiracy, and the 
claim of $1,000,000 damages, therefore, add nothing to the 
complaint.” 73 App. D. C. at 297,121 F. 2d at 45. It specifically 
disposed of the allegations of concert as follows: “All activity 
of a Commission is the result of concerted effort. The allega¬ 
tion of an agreement to conspire, then, has no meaning unless 
an act palpably beyond official functions is shown.” 73 App. 
D. C. at 297,121 F. 2d at 45. 

2 In Cooper v. O’Connor, 69 App. D. C. 100, 99 F. 2d 135 
(1938), which was an action against several government 
officials, this Court considered the allegation of concerted 
action in similar circumstances and observed: 

“The question next arises whether appellant can maintain 
his action against appellees by joining them and alleging that 
they engaged in a conspiracy. Accusing appellees jointly, or 
by way of a count in conspiracy, gives appellant’s case no 
more virtue than if he had proceeded against each appellee 
singly. The reason for the rule of immunity applies equally 
in one case as in the other. The essence of conspiracy is an 
agreement—together with an overt act—to do an unlawful 
act, or a lawful act in an unlawful manner. We have seen 
that each act done in the present case was lawful and privi¬ 
leged upon the part of each appellee. Their combining to per¬ 
form those acts was lawful and was essential to fearless and 
effective administration of the law. The complexity of crimi¬ 
nal cases such as arise under the national banking laws, and 
the necessity for cooperative action between officials of dif¬ 
ferent departments, make it necessary to apply the immunity 
rule in favor of these appellees whether they are accused 
severally, jointly, or in terms of a conspiracy, so long as each 
is proceeding within the scope of his official duties. In our 
view these appellees were so acting in the present case.” 69 
App. D. C. at 107-108, 99 F. 2d at 142-143. 

And in a companion case the Court concluded: 

“Assuming that all of their acts were done by joint agree¬ 
ment, it was proper that they should so act in carrying out 
their official duties. Consequently, appellant’s allegation of 
a conspiracy is a conclusion of law which falls of its own 
weight.” Cooper v. O’Connor, 69 App. D. C. 108, 109, 99 F. 
2d 143, 144 (1938). 
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recognized that if an allegation such as this will serve to 
remove a case from the Myers doctrine, there are few coun¬ 
sel who could not write a complaint that would force any 
agency to trial and thus prevent or at least delay the 
agency in performing in accordance with the directions of 
Congress—the very thing the Myers doctrine is intended 
to prevent. 

The appellants’ attack upon the motives of the NASD 
is one that could easily be made by any litigant irked at 
being investigated or required to attend a hearing; but so 
long as the NASD is doing only what it is charged by stat¬ 
ute with doing, the appellants cannot be heard to complain 
of its motives any more than they can urge that a court’s 
motives in deciding a case bear upon the validity of the 
court’s decision. 1 In an action brought by bank officers 
against the Comptroller of the Currency and other federal 
officials, the complaint alleged that the defendants had im¬ 
proper motives in bringing action against the plaintiffs for 
alleged violation of the banking laws. This Court dismissed 
that portion of the complaint stating: 

“Therefore, we conclude that as the acts of appellees 
were performed in the discharge of their official duties, 
the motives with which those duties were performed 
are immaterial, and appellant’s contention must fail.” 
Cooper v. O’Connor, 69 App. D. C. 100, 107, 99 F. 2d 
135, 142 (1938). 

It seems clear that the allegation of “concert” cannot 
serve to overcome the presumption of regularity which the 

1 The courts have often ruled that a plaintiff’s motive in 
instituting litigation, including that brought by government 
agencies, is immaterial. Connolly v. Union Sewer Pipe Co., 
184 U. S. 540, 547 (1902); Leo Feist , Inc. V. Young, 138 F. 2d 
972, 975-976 (C. C. A. 7th 1943); Johnson v. King-Richaxd- 
son Co., 36 F. 2d 675, 677 (C. C. A. 1st 1930); United States 
V. Association of American Railroads, 4 F. R. D. 510, 524 
(D. Neb. 1945). Compare the Supreme Court’s stern admoni¬ 
tion against attempting to probe the mental processes of a 
court or administrative agency. United States v. Morgan, 313 
U. S. 409, 421-422 (1941). 
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courts have recognized as attaching to administrative ac¬ 
tion. United States v. Morgan, 313 U. S. 409, 421-422 
(1941); Anniston Mfg. Co. v. Davis, 301 U. S. 337, 357 
(1937); Morgan v. United States, 298 TJ. S. 468, 481 (1936); 
Steams Co. v. United States, 291 U. S. 54, 63 (1934); West 
Indian Co. v. Root, 151 F. 2d 493, 497 (C. C. A. 3rd 1945). 
And this presumption survives despite an admission by a 
defendant of the allegations of a complaint for the pur¬ 
poses of a motion to dismiss. Oregon Shipbuilding Corp. 
v. National Labor Relations Board, 49 F. Supp. 386, 388 
(D. Ore. 1943); cf. Fish v. Huddett, 60 App. D. C. 263, 51 F. 
2d 319 (1931). The significant fact is that nowhere in the 
complaint have the appellants alleged that the NASD (or 

the District Business Conduct Committee which is not men- 

• 

tioned in the complaint) has taken any action or is threaten¬ 
ing to take any action that is not entirely within its juris¬ 
diction under the Maloney Act. Their claim that the order 
of January 14, 1949, is erroneous and should be vacated 
whether because of the alleged “concert” or otherwise 
clearly does not go to the jurisdiction of the NASD. It is 
a claim of error that should be made on appeal to the Board 
of Governors and then to the SEC and the courts as neces¬ 
sary. And even were the claim jurisdictional, still the 
Myers doctrine prevents shortcutting the administrative 
process. 

The vitality of the Myers doctrine in preventing loose 
allegations of official wrongdoing from interrupting the 
administrative process prescribed by Congress is seen in 
a decision of the federal district court in Ohio. United 
Brick <& Clay Workers v. Robinson Clay Product Co., 64 
F. Supp. 872, 874-875 (N. D. Ohio 1946). There the plain¬ 
tiffs alleged not merely concerted action by officials in the 
performance of their statutory functions as is alleged here, 
but concerted action to restrain trade in violation of the 
Sherman Antitrust Law. The court refused to take juris¬ 
diction and remanded the plaintiffs to the procedures estab¬ 
lished by statute, stating that through the prosecution of 
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such appeals as were prescribed by law the plaintiffs could 
obtain full redress should their allegations be well founded. 
If the appellants’ claims here of improper motive and 
concert have any bearing on the matter pending before the 
NASD, they can be urged before the SEC and a Court of 
Appeals on review. At that time the Court can grant full 
relief after the case has been heard and determined in the 
manner specified by Congress. 

Finally, the appellants allege in their complaint that the 
SEC cannot act impartially in reviewing any decision of 
the NASD. The allegation, it should be noted, is the barest 
and most general charge. (Joint App., p. 12.) No facts 
are alleged. There is no suggestion that there is some kind 
of personal animus against the appellants. At the very 
most, the allegation amounts to a charge that the SEC is 
convinced that it can seek the attorney-client communi¬ 
cations despite the decision in the Harrison case. But pre¬ 
cisely this “bias” is equally present on the part of the SEC 
in the proceedings involved in Securities and Exchange 
Commission v. Otis & Co., U. S. Sup. Ct., October 17, 1949, 
18 Law Week 3121. Yet the Supreme Court applied the 
Myers doctrine in that case with notable vigor. 

Indeed, the courts in the application of the Myers doc¬ 
trine have consistently refused to sidetrack an adminis¬ 
trative agency simply because a plaintiff urges that the 
specified agency is biased or has pre-judged his case. Fed¬ 
eral Trade Commission v. Cement Institute, 333 U. S. 683, 
700-703 (1948); United States v. Morgan, 313 U. S. 409, 
420-421 (1941); Loughran v. Federal Trade Commission, 
143 F. 2d 431, 433 (C. C. A. 8th 1944); Brinkley v. Hassig, 
83 F. 2d 351, 357 (C. C. A. 10th 1936); Montana Power Co. 
v. Public Service Commission, 12 F. Supp. 946, 948-950 
(D. Mont. 1935). There are two considerations weighing 
strongly against the appellants’ argument. The first is 
the number of baseless charges of bias that would undoubt¬ 
edly be made if the mere allegation were sufficient to stop 
the administrative proceeding to await an inquiry into the 
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agency’s state of mind. The second is that the whole proc¬ 
ess provided by Congress, i.e., initial agency determination 
with judicial review, affords adequate relief in the event 
such allegations should prove to be true. 

We wish to observe, however, that there is in the entire 
complaint no allegation of bias or lack of impartiality 
directed at the NASD. (The Court should not be misled 
in that respect by the assertions appearing at pages 26-27 
of appellants’ brief which are based on the depositions and 
fall far short of a fair statement of the evidence in the depo¬ 
sitions.) The allegation as to the SEC’s “bias” cannot 
even be suggested as a reason for enjoining the NASD 
Board of Governors from proceeding to hear the appeal 
pending before it. 

D. IF THE DISTRICT COMMITTEE'S DEMAND WAS BASED 

UPON MISUNDERSTANDING , THAT DOES NOT JUSTIFY 

JUDICIAL REVIEW IN A COURT OF GENERAL JURISDICTION. 

A final point urged by the appellants may be briefly 
disposed of. The appellants have taken an isolated pas¬ 
sage from the depositions and have contended that it shows 
that the District Committee made their demand upon the 
appellants upon the mistaken assumption that the infor¬ 
mation sought would not be available to the SEC. (Ap¬ 
pellants’ Brief, pp. 10, 32.) Somehow, not altogether clear, 
it is suggested that this warrants review by a court of 
general jurisdiction at this stage instead of leaving review 
to the procedures prescribed by Congress. (Id., p. 32.) 

The argument made is quite obscure. In any event it 
meets three answers. 

First, the whole contention is based not upon the com¬ 
plaint but upon the appellants’ interpretation of an am¬ 
biguous statement in a deposition. (Id., p. 10.) The issue 
upon this appeal is the sufficiency of the complaint, not the 
content of the depositions. 

Second, the contention is altogether inconsistent with the 
elaborate argument that the District Committee was de¬ 
manding the information in question in order to make it 
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available to the SEC. Supra , p. 42. The contention simply 
illustrates to what extremes the appellants are resorting 
to attempt to frustrate the procedures prescribed by 
Congress. 

And third, if the contention has any validity at all, it is 
peculiarly one for the consideration of the NASD Board 
of Governors upon review of the District Committee’s 
action. The appellants’ argument at page 32 of their 
brief is wholly concerned with a matter of NASD practice 
with which the Board of Governors is especially qualified 
to deal. 

CONCLUSION 

In dealing with the administrative process it must be 
the constant concern of the judiciary to avoid delay and 
piecemeal resort to the courts. The Myers doctrine was 
doubtless inspired, to a significant degree, by a realization 
of the practical efficacy of the weapon of delay and liti¬ 
giousness when wielded by skillful counsel in contesting 
administrative action. That consideration is particularly 
apposite to the special process set up by the Maloney Act 
for the regulation of the over-the-counter securities busi¬ 
ness. The voluntary service by committees of business men 
in applying and enforcing their standards of ethics and 
business honor could readily be frustrated by entangling 
the process with in limine litigation. If the NASD is to 
function as Congress wanted, it must be free to follow the 
procedure Congress provided. Judicial review can and 
should be full and searching—but it should come at the 
proper time, after the business men’s committees have 
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acted and not in the very midst of their procedure. To 
the NASD, this issue is of paramount importance. 
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